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I. Due Process in General:  the 14th amendment provides in part that “no state shall make or enforce any law which shall …deprive any person of life, liberty or property w/o DP of law…”  One function of the DP clause is to limit the substantive power of the states to regulate certain areas of human life.  That is, certain types of state limits on human conduct that are held to so unreasonably interfere w/ important human rights that they amount to an unconstitutional denial of “liberty.”  

· Difference between SDP and PDP:  

· SDP examines whether government can ever restrict X.  If X is a fundamental right, then the government’s ability to restrict will be tightly scrutinized by the judiciary.  

· PDP assumes that government can do “this” (Y), and then after making that assumption, asks if the process afforded in restricting Y is adequate….see analysis below:

A. The Bill of Rights and the States:  

1. Generally:  the first 10 amendments to the Constitution, all adopted in 1791, are commonly called the Bill of Rights.  Purpose is to protect the individual against various sorts of interference by the federal government.

2. Not applicable to the States:  The SC decided early that the guarantees of the BOR were not directly binding upon state governments.  Barron v. City of Baltimore (1883);  “Had the framers intended them to be limitations on the powers of state governments, they would have expressed that intention in plain and intelligible language.”

a. Consequence:  as a result of the Barron holding, neither the SC nor the lower federal courts was able to exercise signifigant control over the absence of state litigation, or the procedures by which a state law was administered.

B. Enactment of the Civil War Amendments:  The relative lack of constitutional restrictions on relations between state governments and individuals was drastically changed by the enactment of three Civil War amendments (13th, 14th and 15th).  Each of these three amendments was enacted for the purpose of barring discrimination by states against individuals, especially blacks.

1. Fourteenth Amendment:  Section 1 is of the greatest importance—“all persons born or naturalized in the US, and subject to the jurisdiction thereof, are citizens of the US and of the State wherein they reside.  No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the US; nor shall any State deprive any person of life, liberty or property w/o DP of law; nor deny any person  within its jurisdiction the equal protection of the laws.”

C. DP of law and “incorporation:”  Shortly after the enactment of the 14th, the SC at least implicitly rejected the notion that the amendment automatically made applicable to the states all of the BOR gurantees (which had previously been binding solely on the federal government).  But exactly what effect the 14th had on the states’ obligation to honor the BOR remained quite unsettled until well into this century.  Most of the litigation on this issue has involved the criminal procedure aspects of the BOR.

1. Two contrasting views:  there have been two contrasting views espoused by the members of the Court on this issue:  The “selective incorporation” or fundamental rights” approach, and the “total incorporation” approach.  The former has always held a majority on the Court, but proponents of the latter view have triumphed in practice, although not in doctrine.

2. Selective incorporation or fundamental rights view:  the selective incorporation approach denies that the entire BOR is made applicable to the states via the 14th amendment.  Instead, the term “liberty” as used in the 14th is to be interpreted by judges w/o regard to the BOR.  Only those aspects of liberty that are in some sense fundamental are protected by the 14th against state interference.  (that is those parts of the BOR which are of fundamental importence are “selectively incorporated” into the 14th).  

a. Palko v. Connecticut:  Cardozo and Frankfurter were the two best known proponents of this view.  In this case, Cardozo articulated the test as being whether the BOR guarantee in question is of “the very essence of a scheme of ordered liberty” and whether it is one of those “fundamental principles of liberty and justice which lie at the base of all our civil and political institutions.”  

1) Double jeopardy:  Palko dealt with the issue of a ban on DJ, which was found not to be sufficiently fundamental (at least in the way that the ban was violated there, by permitting the state to appeal from an acquittal in a criminal case an then to retry the defendant).

b. Not limited by the BOR:  most proponents of the selective incorporation/fundamental rights approach, in addition to contending that the BOR guarantees do not automatically become incorporated into the 14th, also hold that the BOR does not set outside limits on the concept of “liberty” either.  Proof beyond a reasonable doubt is among the essentials of DP and a fair treatment and therefore in state trials, even though no specific provision of the BOR imposes such a requirement.

3. The Total Incorporation view:  The contrary view, that all of the guarantees of the BOR are made applicable to the states by the 14th’s DP clause, is the ITV.

a. Proponents:  Justice Black in Adamson v. California (1947) argued that since the prosecution would not be permitted to comment on the accused’s failure to take the stand in a federal criminal trial, such commentary was not permitted in a state trial either.  (i.e. procedural guarantees applied to the federal government by the 5th amendment were automatically rendered applicable to the states via the 14th--- this was the intent of the framers and the majority’s “fundamental approach” allowed the Court “to roam at large in the broad expanses of policy and morals and to trespass, all too freely, on the legislative domain of the states and well as the federal government.”

b. Total Incorporation Plus View:   Black also believed that only the BOR guarantees and no others, should be considered part of the 14th’s guarantees of DP.  However, other justices have occassionaly contended that not only should the entire BOR be carried over into the 14th , but other non-BOR guarantees should also be part of that amendment.  This view, however, is not apparently espoused by any present member of the Court. 

4. Pros/Cons:  the selective incorporation/fundamental rights approach is open to the argument that it gives too much scope to personal views of the indivuidual justices, and that its application is so unpredictable that the states are hamstrung by its unflexibility.

a.  Total incorporation’s weaknesses:  historical support is weak; it deprives the states of “opportunity for reforms;  and it is really no less vague than the selective incorporation approach.

5. Modern approach:  the selective incorporation approach has always held a majority in the Court, but the way in which the test has been applied has changed: the modern court incorporates into the 14th any guarantee which is “fundamental in the context of the judicial processes maintained by the American States.”  Duncan v. Louisiana.

a. Duncan:  in this case, the Court held that the 14th guaranteed the right to a jury trial in state criminal prosecutions for which the potential sentence was two years in jail.  

b. Nearly all guarantees incorporated:  Although the Court has continued to adhere, in theory, to the selective incorporation/fundamental rights approach, the Warren Court speeded up the process by which individual BOR guarantees were incorporated into the 14th.  Today, virtually the entire BOR has been incorporation into the 14th (and thereby made applicable to the states), one guarantee at a time.

1) Exceptions:  the only important guarantee not incorporated in the 14th are the 5th amendment’s prohibition of criminal trials w/o a grand jury indictment, and the 7th amendment’s right to a jury trial in civil cases.

6. Once a Court determines that a particular BOR guarantee is incorporated into the 14th amendment, the next question to ask is whether the scope of that guarantee is the same when applied to the states as when applied to the federal government?  A majority of the Court has always believed that once a paticular guarantee is applied to the states, its contours should be the same as in its federal application.

II. Substantive DP before 1934:

A. Meaning of “liberty”:  Courts’ willingness to review (and often invalidate) the substance of state legislation has taken place principally through examination of the term “liberty” as used in the DPC.  

1. When the 14th was first enacted, it was not clear whether it would be found to limit a state’s substantive as opposed to procedural powers.  

a. Slaughterhouse Cases:  In fact, in a case decided shortly after the enactment of the 14th, the Court seemed reluctant to conclude that an Amendment might limit the states’ powers.  In the Slaughterhouse cases, the Court had to decide whether Louisiana could give a monopoly on New Orleans-area slaughterhouses to a particular company.  The Court held that this monopoly did not violate the DPC.

2. Rise of SDP:  but w/in a year of that decision, pressures on the Court to review the substance of state economic regulation proved compelling.  There are several reasons why this occurred:

a. “Natural Rights Theory”:  before the Civil War, many English and American philosophers espoused the “natural law” doctrine, which held that certain rights (especially the right to own property and the right to contract freely) were “fundamental” or “natural rights” (i.e. rights not derived from the Constitution, but simply from the nature of things).  It was only a short step to find that if a legislature enacted a law which restricted these “natural rights” the statute was a deprivation of liberty and/or property w/o DP of law.

b. Laissez-faire economic theory:  the nation’s rapid economic development post- Civil war coincided w/ the rise of laissez-faire economic theory  to which industrial growth and national well-being would be maximized by minimizing governmental interference w/ business.

c. Enactment of the 14th amendment:  the enactment of the amendment, w/ its explicit guarantee of DP protection of liberty and property against state action, came to be viewed by the Court as a “peg” on which substantive review of state law could be hung.  This occurred despite the initial rejection of this view by the Slaughterhouse majority.

3. Increasing Scrutiny:  in two important Slaughterhouse decisions, the SC sustained state regulations, but indicated its willingness to engage in substantive review in some circumstances:

a. Regulation of “private”contracts:  In Mann v. Illinois, the Court deferred to the legislature’s judgment as to an issue which the Court found to be “public” rather than “private”; but the Court indicated that in “mere private contracts” the judiciary would determine what regulations were “reasonable.”

b. Violations of “fundamental” law:  And in Mugler v. Kansas, the Court sustained a state ban on alcoholic beverages, the opinion indicated that legislation would be valid under the state’s “police powers” only if it truly related to the protection of the public health, safety or morals, and only if it did not violate “rights secured by the fundamental law.”

B. Lochner and its Aftermath:  Enormous SC trend towards striking down state legislation on DP and similar constitutional grounds.  Between 1899 and 1937, 159 SC decisions held state statutes unconstitutional under the DP and EP clauses.

1. Lochner v. New York:  the Court struck down as an abridgment of “liberty of contract” and therefore a violation of DP, a NY law which limited the hours which a bakery employee could work to 10 per day and 60 per week.  

a. Two defenses of the statute:  the statute was defended on two grounds: 1) that is was a valid labor law; and 2) that it protected the health and safety of the workers.

b. Not valid labor law:  Ct struck this down.  The police power extended only to the protection of the “public welfare.”  The readjustment of bargaining power between bakery employees and their employers was not of sufficiently public (as opposed to private) concern, especially in view of the law’s infringement of the “liberty of contract.”  (the SC suggested that if bakers were not as intelligent as other workers, or if for some reason needed unusual protection, the statute might be valid as a labor law, but SC found that bakers were not a class that demanded special protection).

c. Not safety or health measure:  The SC did not find bakers to be an especially endangered group (as miners had been found previously).  Long working hours did not affect public health and safety by making the baked goods less fit to eat.  The interest that the state had in guarding the wholesomeness of the baked goods could be satisfied by measures which interfered less w/ freedom of contract, e.g., by inspecting premises, requiring that washrooms be furnished, etc.

d. Legislature’s motives suspected:  The majority clearly disbelieved that the legislature had acted in part for safety and health reasons.  The law’s natural effect was to regulate labor conditions, not to protect anyone’s health and safety.  The SC found that the legislature’s actual motive, and not a hypothetical motive, would be looked to in evaluating a statute subjected to substantive DP attack.

e. No deference to legislative fact finding:  The SC refused to defer to legislative key findings of fact. Instead, the Court insisted on reaching its own conclusions on the factual issue of whether the health and safety of bakers, or of the bread-eating public, needed special protection.  

f. Notes from class:  

1) Judiciary recovering from Dred Scott (held that Congress cannot deprive slave owners of property):  are they more passive?  CT begins to find role for itself w/ constitutional issues that are arising at this point.  Aren’t in a particularly deferential mood—NOW they are quite confident in exercising their power and even w/ the lack of textual information.  

2) Previously-have to find something in the text of the Constitution that will work:  Either Contracts Clause or the DP of the 14th—saw Slaughterhouse as applicable to freed slaves.  Two points:

a) MAYBE the DP clause is saying something that the Slaughterhouse did not say it did.

b) reading “process” out of it:

· process—PDP says before state does something to you, might have to give you an opportunity to say something back (hearing—to say that it’s inapplicable to you).

· SDP—asks the question—are there some things that legislature can’t do to you, even if they give you a lot of hearings—some things are beyond the power of government which hearings cannot fix.

3) think about fundamental rights theory and laissez-faire theories discussed above.  In the context of “it’s beyond the power of government to determine the working hours.”  Focus is on the worker and interfering w/ their right to contract their own hours.  SC believes that State’s arguments are unreasonable and law actually oppresses the workers.  State’s actual intent was not health and safety, but economic goals.  Question here is not whether the state grants something, but whether it limits or prohibits w/in the meaning of SDP.  Stuff that you can/cannot do may look the same.  However, if state has legitimate and pure concerns, then the regulation is OK, but if trying to affect economics (as here) then NOT OK.

4) What’s wrong w/ Lochner?  Equals a Constitutional SIN.  Did give substantive meaning to the DPC, but problematic b/c the textual meaning gets screwed up—says “process.”  Prone to the sin of judicial overreaching b/c operates w/ little guidance from the framers—judges free to read in their own policy preferences.

III. Substantive Due Process—The Modern Approach to Economic and Social-Welfare Regulation

A. Decline of Lochnerism:  Intense criticism of the decision in Lochner and FDR’s threat of court-packing and NEW DEAL programs (given the need for far-reaching and aggressive legislative solutions to the depression), mean that this decision was at odds with what was widely viewed as necessary to save the country from economic peril.  Such large-scale government intervention in economic affairs was clearly at odds with the Lochner “freedom of contract” philosophy.

a. Shift in Personnel:  Turnover as well as FDR’s threat to pack the court, gave rise to greater deference to legislative intervention in economic affairs.

b. Nebbia v. New York (1934):  Court sustained a regulatory scheme for fixing milk prices.  Used the same relationship between “means and ends” as had Lochner, but w/ different result. (DP was required only that “the law shall not be unreasonable, arbitrary, or capricious, and that the means selected shall have a real and substantial relation to the object sought to be attained.”)  A state then, was free “to adopt whatever economic policy may be reasonably deemed to promote public welfare, and to enforce that policy by legislation adapted to that purpose.” Demonstrated less willingness to interfere w/ the legislature’s views about correct economic policy.  Misprecieved the role of Lochner b/c the Nebbia Court was clearly determined to impose upon legislatures its own views about correct economic policy, and tried to use same test.

c. West Coast Hotel Co. v. Parrish (1937):  Explicitly overruled one of the major Lochner-era precedents--CT upheld a state minimum wage law for women.  Concluded that the state’s readjustment of economic bargaining power in order to enable workers to obtain a living wage was a legitimate limitation on that freedom to contract.  
1) Rationale:  the SC mentioned the state’s interest in protecting the health of women, but it gave substantial weight to the state’s interest in redressing women’s inferior bargaining power as well.  The Court concluded that the minimum wage law interfered w/ the “freedom to contract,” but unlike Adkins or Lochner, the decision concluded that a readjustment of economic bargaining power in order to enable workers to obtain a living wage was legitimate limitation on that freedom to contract.

B. Judicial Abdication in Economic Cases:  Nebbia explicitly (and West Coast implicitly) preserved the requirement of a “real and substantial relation” between a economic regulation and a legitimate state objective.  But the cases following West Coast virtually abandoned even this degree of scrutiny between means and ends in economic cases.

1. U.S. v. Carolene Products (1938):  Sc sustained a federal prohibition of shipment of “filled milk” noting that Congress had acted upon findings of fact (committee reports) showing a public health danger from the filled milk.  But even in the absence of explicit legislative findings, the Court held “the existence of facts supporting the legislative judgment is to be presumed, for regulatory legislation affecting ordinary commercial transactions is not to be pronounced unconstitutional unless it is of such a character as to preclude the assumption that it rests upon some rational basis w/in the knowledge and experience of the legislators.”  This test might be characterized as a “minimum rationality standard,” coupled w/ a presumption of constitutionality. 

a. Footnote 4:  Perhaps the most famous part of the decision; indicated that such a presumption might not be applied in cases affecting “suspect class of citizens.

2. Lower Scrutiny still:  Court would frequently hypothesize as to what the true motivation was for a particular statute, even where there are no facts to support such a motivation.  Williamson v. Lee Optical.

a. Williamson v. Lee Optical:  Williamson upheld an Oklahoma statute which required a prescription from opthamologists or optometrist to fit eyeglass lenses into frames (even old lenses into new frames).  There the motivation is presumed to have been OK, if the legislature “might have concluded” that there was a valid medical reason for requiring such.  This also applied to advertising by opticians.  Despite the fact that the real reason was likely economic and that the legislation resulted from the lobbying efforts of medical experts.

b. Consequence:  As far as litigation is concerned, the party attacking such legislation has the burden of rebutting not only the reasons given by the legislature, but also any reasons that the “AG could think up on this way up the steps of the Supreme Court.” (ie any reasons that they might have considered).

c. Notes from class:  Why are opticians not a discrete and insolent minority?  Ellis thinks case makes no sense at all:  looks like the court is saying “will not look to real motive in deciding whether a law is rational, and will accept any stupid rationale when we’re not in the three paragraphs of footnote 4 of Carolene Products.”  If SC “smirks” then mildly amusing and constitutional; if the SC “laughs out loud” then we gotta talk.
1) Sets up rationale basis test:  Look at – did the legislature have a legitimate purpose?  Next, what is the level of connection between that purpose and the law?  If ANY connection, then constitutional—if there’s a PURPOSE (i.e. health and safety) then going to be Constitutional (under this case).

C. Summary of the Modern Approach:  The modern Court has withdrawn almost completely from the business of reviewing state legislative economic regulation for SDP violations.

1. “Minimum Rationality” Standard:  As long as the legislation fits w/in the states’ broad policy power (health, safety, or “general welfare”goal), all that is required is a minimally rational relation between the chosen end being pursued; there will be a presumption of constitutionality unless the legislature has acted in a “arbitrary and irrational” way.

2. This is true even in cases involving “social welfare legislation.”  As long as “fundamental rights” are not being impinged.  The standard applied is the standard of “mere rationality.”

IV. Substantive Due Process:  Protection of non-economic rights:  rights that are deemed to be “fundamental” by the Court incur a different level of judicial scrutiny.

A. Two-tier scrutiny:  In cases of economic rights, the Court requires only mere rationality, but in cases involving fundamental rights, the scrutiny is stricter in two ways (STRICT SCRUTINY):

1. State’s objective must be “compelling” not merely “legitimate” and;

2. the relation between that objective and the means must be very close, so that the means can be said to be “necessary” to achieve that end.

B. Comparison to EP:  Differential treatment of groups will be Constitutional only if the law is rationally related to the state goal, unless either  the classification impairs a “fundamental right,” or the classification itself is found to be “suspect.”

C. Which Rights are “Fundamental?:  In the SDP area, the rights which the SC has found to be fundamental have tended to be in related areas of sex, marriage, child-bearing and child-rearing.

1. Right to Privacy:  Generally, the Court has treated most of the interests it has found to be fundamental as falling w/in the broad category of the “right to privacy.”  However, the Court’s definition of what the term “privacy” means differs substantially from what we consider this term to mean.  In many instances, a more descriptive term might be the right to “personal autonomy.”

D. Significance of the Two Tiers:  The significance of the Court’s decision to place a particular “right” into the “fundamental” or “non-fundamental” side of the line is even greater that might at first be supposed.

1. Non-Fundamental right:  where the right is not fundamental, so that a “legitimate” state objective, and a rational relation between the means chosen and that objective, are all that is required, the Court’s deference to the legislative judgment is so extreme that there is virtually no scrutiny at all.

2. Fundamental Right:  If the right is found to be fundamental, the scrutiny is so strict that few statutes impairing it can meet the double test of showing that the state’s objective is “compelling” and that is cannot be achieved in a less burdensome way.


E. The Early Non-Economic Cases:  

1. Meyer v. Nebraska (1923):  Right to make education decisions about one’s kids as well as the kid’s right to acquire knowledge.  Statute did not permit the teaching of German to children in private; more specifically, outlawed the teaching of foreign languages.  These perogatives of the parents and the kids were viewed as “liberty” rights.  Court struck down the statute, but does not appear to have applied SS, (used the “mere rationality test) but rather finds that the state’s goal here fails RB, that the statute was “w/o any reasonable relation to any end w/in the competency of the state.”

a. State interest here was “safety”—fear that teaching German would lead to subversion by unassimilated pockets of “un-American” folk w/in the state.  Want to make the children “little Americans” want modernization; PATRIOTISM.  Want everyone on the same page; knowing the same language is the goal.   Another interest was—we’re just making cirriculum here!  Don’t want young kids learning difficult stuff.

2. Pierce v. Society of Sisters (1925): The Court struck down a state statute requiring children to attend public schools and thus preventing them from attending private and parochial schools.  This decision rested on the “liberty of parents and guardians to direct the upbringing and education of children under their control.”  The Court denied the power of the state to “standardize its children” by forcing them to only accept public education.

a. Notes:  still a balancing process—liberty interest vs. the state’s interest (this is ongoing in Lochner even at the earliest stages).  Pierce understood to be a compromise:  states can require mandatory attendence but have to allow parents to send kids to private school.  State has the opportunity to regulate the private schools  but cannot insist that schools are forbidden to teach religion or foreign languages. Meyer, Pierce.

3. Skinner v. Oklahoma (1942):  decided on EP grounds but motivated by SDP concerns.  Court invalidated a OK statute (Habitual Criminal Sterilization Act) that provided for compulsory sterilization of persons convicted three times of felonies showing “moral turpitude,” but which did not apply to such white collar crimes such as embezzlement.  The Court objected to the discrimination between, say, grand larceny and embezzlement, but emphasized that its reason for strictly scrutinizing the discrimination was that “marriage and procreation are fundamental to the very existence and survival of the race.”

F. Contraceptives Cases:

1. Griswold v. Connecticut (1965):  First modern-era case to use the SDP approach to protect a fundamental right, Contraception.  CT law forbade the use of contraceptives, as well as the counseling of individuals in the use thereof.  Went after the CT Planned Parenthood organization for counseling married people on contraceptive use.  Justice Douglas found that several of the BOR guarantees protect the privacy interest and create prenumbras and emanations; a “zone of privacy.”  A married person’s right to use contraceptives falls w/in this zone.

a. GRISWOLD was expanded by Eisenstadt v. Baird (1972), law there prescribed that only registered physicians and pharmacists could distribute contraceptives.  This decision also seemed to hinge on EP grounds requiring that “if the right to privacy means anything, it is the right of the individual, married or single, to be free from unwarranted government intrusion into matters so fundamentally affecting a person as the decision to bear or beget a child.”

b. Non-Married Relationships:  Court has not yet recognized a general right of privacy in sexual or pro-creational matters so as to protect homosexuality, adultery, fornication or other conduct which may be forbidden by the state. 

2. Roe v. Wade (1973):  Right to have an abortion, this decision is premised on the right to privacy issue.  Expansion of the logic in Griswold.  Blackmun writes an opinion whose holding is very specific, very legislation-like:

a. First Trimester:  State may not ban, or even closely regulate, abortions.  State’s compelling interest in the mother’s health at this point is not sufficient, b/c the mortality rate for mothers is lower.  The state could prescribe that abortions be performed only by licensed physicians, b/c the compelling interest is health.

b. Second Trimester:  during this period, the state may protect its interest in the MOTHER’S HEALTH, by regulating abortion procedures in ways that are “reasonably related” to her health.  But the protection here is not for the fetus, but rather the mother and the laws have to conform to that contour.

c. Third Trimester:  Here, the fetus becomes viable, therefore the state has a “compelling interest” in protecting the fetus.  Abortion has to be allowed where it is necessary to preserve the life of the mother, however.  

d. Think of Ellis’s graph:  Woman’s interest vs. the State’s interest.

e. Here, the court is not weighing the constitutional interest of the child versus the mother.  The child has no constitutional protection until the 3rd trimester.  What the Court terms “privacy” might be better termed “autonomy.”

3. Planned Parenthood of Central Missouri v. Danforth (1976):  Court struck down a MO law that said fathers have to approve abortions.  States cannot delegate to fathers power that they themselves lack (prohibit abortion).  State’s contention was that  the FATHER had a liberty interest in ensuring that their child is born.  Court also said that MO cannot give parents the right to decide for minors, although here the state’s interest is greater.  MO could set up a system where it is determined whether a minor should be emancipated to make this decision; or the court would make the decision based on the teen’s best interest.

4. Maher v. Roe (1977):  State can refuse to pay for abortions, despite disparate impact on poor women b/c no state action.  The state didn’t cause the woman to be poor.

a. This is true, as here, state WILL pay for expenses related to childbirth.

b. EXCEPTION:  this applies only to “non-theraputic” abortions; those required to save the life of the mother DO have to be paid for.

c. State may also prohibit the use of any public facility or public staff from performing abortions.

5. Planned Parenthood v.Casey (1992):  Does not explicitly overrule ROE, but overrules portions of ROE’s holding.  At issue was a PA statute that placed numerous restrictions on abortion such as requiring a woman to wait 24 hours to get an abortion after she had received certain information about abortions; and a requirement that she notify her husband.  Three blocks of voters:  liberal (STEVENS and BLACKMUN). conservatives that would overturn ROE explicitly (REHNQUIST, SCALIA, THOMAS and WHITE), and the middle of the road “joint opinion” (O’CONNOR, SOUTER  and KENNEDY).  Reaffirmed the central holding of ROE, which it saw as 1) Recognition of the “right of a woman to choose to have an abortion before viability and to obtain it w/o undue influence from the state; 2) confirmation of the state’s ability to restrict abortions after fetal viability, if the law contained mother-health exceptions; 3) a recognition of the state’s legitimate interests from the outset of the pregnancy in protecting the health of the woman and the life of the fetus.”

a. Undue Burden Standard:  Rejects the trimester approach (for many reasons):  “Only where states regulation imposes an undue burden on a woman’s ability to make the decision does the power of the state reach into the heart of liberty protected by the DPC.”  This is met if the regulation has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a non-viable fetus.”

1) Opinion doesn’t mention “fundamental right,” but implicitly states that an abortion isn’t one of them.

2) Restriction on abortion does not fall under SS.

3) Result:

a) Waiting period upheld b/c not an “undue burden”

b) Spousal consent struck b/c for many women, this WOULD be an undue burden (fear of the husband abusing her or other children, unable to report sexual assault in the first instance if it had produced the pregnancy, etc).

G. Family Relations:  One of the most striking expansions of the SDP doctrine in recent years has been in the area of family relations.  In a number of cases, individuals’ desires to live together, to marry, or to raise children in a certain way have come face to face w/ the state’s desire to regulate zoning, marriage, children, or other areas of public concern.
1. Fundamental Rights Frequently Found:  In general, the SC has in recent years found that a person’s decision about how to conduct his family life often rises to the level of a “fundamental right,” thus triggering SS. Consequently, States may only interfere w/ such a decision only when it shows that the interference is necessary for the fulfillment of a compelling governmental interest.

2. Zoning and the “non-nuclear family:”  thus the government may not pass zoning regulations which would impair the ability of family members to reside together, even if the family is an “extended” rather than a nuclear one.
a.  Moore v. East Cleveland (1977):  If the state wished to regulate this, they could, but such laws would need to be “closely examined.”  Here the stated interests of the state in preventing overcrowding, excess traffic, etc. were not sufficiently achieved by this ordinance.  Not sure if this is RB or SS, but clearly more scrutiny than that of LEE OPTICAL level of deference to legislative decisions.

3. Child Rearing:  Parents clearly have a SDP right to direct the upbringing and education of their children.

a. Pirece v. Society of Sisters (1925):  holding that the parent’s SDP right to direct their children’s education was violated by a rule requiring all children to attend public schools rather than private schools.

b. Troxel v. Granville (2000):  recent example of a parent’s right to direct the upbringing of her child.  Most members of the Court agreed that a parent has a fundamental DP interest in determining which people outside the nuclear family will have access to the children.

4. Right to Marry:  the right to marry is viewed by the SC as being “fundamental;” substantial interferences w/ that right will therefore  not be sustained mearly b/c they are “rational.”

a. Zablocki v. Redhail:  the P attacked a Wisconsin law which required that any parent who was under court order to support a minor child not in his custody meet two requirements:  1) payment of all court-ordered support, and; 2) a demonstration that the child was not currently, and was not likely to become, a public charge (i.e. on public welfare).  P attacked the statute on both SDP and EP grounds.

1) Statute stricken:  the Court voted 8-1 to strike the statute.  Five Justices felt that the right to marry was a sufficiently fundamental one that a “direct and substantial” interference w/ it should be subjected to SS.

2) State interest here was not compelling:  Applying SS to the statute at issue, the SC concluded that the state’s interest was “legitimate and substantial” but the state’s method of furthering those interests unnecessarily interfered w/ the fundamental right to marry.
a) State could have used less restrictive collection devices to assure that support payments were made instead of denying marriage license. 

5. Right of natural father:  under the family law of most states, the father of a legitimate child may block that child’s adoption.  But most states do not give a similar veto right to the natural father of a child born out of wedlock, unless the father has “legitimized” his child by obtaining a court order.

a. Break up of family:  the Court has noted that if a state were to attempt to force the breakup of  a natural family, over the objection of the parents and their children, w/o some showing of unfitness and for the sole reason that to do so was thought to be in the child’s “best interests,” the DP clause would clearly be violated.

b. Michael H. v. Gerald:  although an unwed father’s biological link to his child does not, in and of itself, guarantee him a constitutional stake in his relationship w/ that child, such a link combined w/ a substantial parent-child relationship will do so.
6. Sexuality:  a person’s sexual conduct (apart from any issues of procreation or family life) may, in some instances, be entitled to SDP protection.  However, the SC has refrained from establishing any general protections of adult consensual sexual activity.  Highly restrictive view, especially when comes to homosexuality.

a. Homosexual sodomy:  Bowers v. Hardwick (1986)—challenge to a Georgia statute that made it a crime to perform or submit to “any sexual act involving the sex organs of one person and the mouth or anus of another…”  Did not distinguish between homosexual and heterosexual contact.  Majority phrased the issue as being “whether the Federal Constitution confers a fundamental right upon homosexuals to engage in sodomy…”

1) not a fundamental right:  MAJ stated that the Court should only view those rights as “fundamental” where they are either: 

a) implicit in the Constitution, or;

b) implicit in the concept of ordered liberty, or;
c) deeply rooted in this Nation’s history and tradition.
2) Privacy of the home irrelevant:  Court did not wish to expand protection to all forms of voluntary sex between consenting adults in the home (such as adultery, incest, and other sexual crimes).

3) Reluctance to recognize new rights:  Decision also made broad statement of reluctance w/ respect to “new” rights.  “the Court is most vulnerable and it comes nearest to illegitimacy when it deals with judge-made constitutional law having little or no cognizable roots in the language or design of the Constitution… there should be great resistance to expand the substantive reach of the DPC, particularly if it requires redefining the category of rights deemed to be fundamental.”
a) case hinges on the MAJ’s phrasing of the issue:  If one narrows the question, “right to homo sodomy,” vs. a broader view “right to privacy in sexual relations”.  The narrowing becomes critical.

7. Right to Die:  Should a terminally ill or comatose patient have the right to choose to “die w/ dignity?”  The so-called “right to die” is really a series of sub-issues, on which the law is just beginning to develop.  the SC has defined two major decisions:  one on the “right to decline unwanted medical procedures” (Cruzan) and the other on “right to commit suicide”  (Glucksberg).  There are several major propositions that arise out of these cases:

a. a competent adult has a 14th amendment “liberty” interest in not being forced to undergo unwanted medical procedures, including artificial life-sustaining procedures.

b. the state has an important countervailing interest in preserving life.  Interest allows the state to require “clear and convincing evidence” that the now-incompetent patient would have voluntarily declined the life-saving procedures.

c. Terminally-ill patients do not have a general liberty interest in “committing suicide.”  Nor do they have the right the recruit a 3P to help them commit suicide.

d. Cruzan v. Missouri Dept. of Health (1990):  Nancy Cruzan had suffered severe brain damage as a result of an automobile accident and was in a “persistent vegetative state.”  Medical authorities agreed that she would not ever become conscious again.  State of MO court would not issue the order to “pull the plug” w/o clear and convincing evidence that this indeed had been Nancy’s intent prior to becoming comatose---interpreting the state’s living will statute.  RULES: see a and b above.

e. Compassion in Dying:  Washington v. Glucksberg (1997):  Under Cruzan, it seems that the state may not prevent a competent adult from voluntarily declining to continue w/ life preserving treatment.  By contrast, the state may forbid a competent adult from taking active steps to commit suicide.  Majority written by RHENQUIST says “nope.”  Not a historically recognized right, not “fundamental”  and thus no SS upon the state law proscribing it.

f. Right to Physician Assisted Suicide: Vacco v. Quill:  Simply put, there is no historically recognized right, no fundamental liberty interest in suicide or physician assistance to commit suicide.  Therefore stays in the Rational Basis Basement (hereinafter RBB).  At that level, state can do as it wishes, and the Court can accept nearly everything.

8. Other Assorted Automony Issues:  

a. Rights of the Committed Mentally Retarded:  Mentally retarded persons who have been involuntarily committed have been recognized to by the Court to have a SDP right to be kept in a safe environment, and not subjected to undue bodily restraint.  In addition, such persons may have a limited right to training.  Youngberg v. Romeo (1982). 

b. O’Connor v. Donaldson (1975):  Donaldson committed to mental hospital while visiting his parents, held for 14 years.  Original suit was for injunctive relief, but then becomes a damages case.  case is not about:  1) procedure; 2) the treatment that needs to be provided to dangerous persons; 3) whether treatment justifies holding non-dangerous people.

1) A confined patient still has a liberty interest

2) finding a person mentally ill is not enough to deny a person’s liberty interest.

3) State cannot, w/o more, confine a non-dangerous person.

4) Case is evasive, probably b/c of the vote dynamic; but never really says whether this was a fundamental right, thus SS, or whether the state simply failed under the LEE OPTICAL to pass RB muster.

5) Citing Sheldon v. Tucker could be a clue:  State has “less drastic means” available for their thin justification.  Takes this out of the RBB.

c. Confinement; Liberty.  Salerno:  deals w/ the BRA and the ability of a federal magistrate to confine somebody during the bail process based on that detainee’s prospective dangerousness.  Clearly, that person has a liberty interest.  SDP concerns can be addressed by giving broader procedural protections (full hearing, assistance of counsel, etc).

1) Freedom from confinement fits the liberty prong of the Constitution squarely, so this is clearly a FUNDAMENTAL  right, therefore triggering SS, and the state must have a compelling interest and no less drastic means,  BUT…

2) here, the government satisfies the SS and they have no less drastic means (part of the statute itself is an analysis of LDM).

V. Procedural Due Process:  The requirement that the government act with “procedural DP” derives, like the requirement of SDP from the DP clauses of the 5th Amendment (in the case of the federal government) and the 14th Amendment (in the case of the states).  Recall that both clauses prevent the government from depriving any person of “life, liberty or property, w/o DP of law.”

A. General:

1. State Rules:  14th Amendment deals w/ the actions of the state and local government whereas the 5th deals w/ the federal level.  Most litigation occurs as a result of state regulation.

2. Life, Liberty and Property:  PDP violations only occur where there is a life, liberty and property.

3. Individual adjudication:  PDP only occurs where the government action at issue involves an individualized determination.  Whereas SDP might involve a much larger question of whether government can prohibit an activity in general, rather than deny an individual of a liberty or property interest.

4. Breadth of injury is weighed:  Much more likely to be a finding of L or P if it involves, for example, a government worker’s ability to have ANY governmental job, versus his or her ability to get a promotion.

5. Historical Progression:  Court has historically taken a relatively broad view of what constitutes L or P.  Prior to the 70’s , there was a reluctance to find that public benefits were L or P interests, but in the early 70’s there was a growth in “entitlements.”  The SC held that many types of government benefits previously thought to be mere “privileges” rather than “rights” were in fact interests in liberty or property, which could not be taken w/o PDP.  For example:

· Welfare benefits:  Goldberg v. Kelly (1970)—welfare recipient must be given an “evidentiary hearing” before his benefits were terminated.

· Driver’s Licenses:  Bell v. Burson (1971):  

· Debtor’s Rights:  Right of debtors to have a hearing B4 private creditors would use the state judicial machinery to take possession of their property (by attachment, garnishment, in Rem proceeding)

· After this period of flourishing, the understanding of L and P was scaled way back from fear that the entire day-to-day operation of the government would be subject to constitutional review in the courts.  BURGER court in the mid-70’s brought this about.

B. Cases Defining what is and what is not Liberty or Property:

1. Board of Regents v. Roth (1972):  P was given a one-year, non-tenured K to teach at Wisconsin State University.  The school declined, w/o giving reasons, to hire him after the 1 year period.  Under WI law, decisions on hiring for non-tenured positions were left totally to the discretion of the University officials.  The SC held that P’s interest in being rehired was not an interest in L or P, and therefore he had no right to PDP.

a. “Weight” of the P’s interest was irrelevant, it was rather the NATURE that was dispositive.

b. Not a liberty interest:  Had this event damaged his reputation (probably still not relevant in light of Paul v Davis), or been unable as a result of this decision to seek broader employment, then perhaps L would have been implicated, and thus PDP.

c. Not a property interest:  Property not established where litigant has the need, or even the expectation for X, but rather must have a “legitimate claim of entitlement” to it.  Determination of this is to be made by reference to a state law and here WI law made it abundantly clear that these retention interests were to be 100% discretionary.

d. Present enjoyment required:  PDP applies to L or P interests “already acquired.”

2. Perry v. Sinderman’s Contrasting View:  this case indicates that informal practices or customs may be sufficient to create a legitimate claim of entitlement to a benefit.  Here, professor had been teaching for 10 years and claimed that the university had a de facto tenure program, and that the college administration had created an “understanding” that he had tenure under that program.

a. Court held that P was entitled to a hearing on his de facto claim, and if such a claim were proven, then this gave the P a property interest—“mutually explicit understandings” supporting a claim of entitlement.

C. Narrowing of Concept of Liberty:  Concept of Property had already been limited by Bishop to be those P interests existing under state law or K, whereas others, such as expectation or common-law tradition, etc. were rejected).

1. Court also pares down the concept of Liberty via the reasoning and facts of Paul v. Davis (1976):  

a. Facts:  P was arrested for shoplifting, and was then listed as an “active shoplifter” in a flyer which the police circulated to hundreds of local merchants.  After the shoplifting charges were dropped, P sued under §1983 which allows recovery from public officials for violation of Constitutional rights.

b. Held:  5-3 that P’s interest in his reputation, by itself, was not a constitutionally-protected L or P interest.

c. Significance:  If taken literally, seems to mean that the only interests which will be protected as L are:

1) interests guaranteed by specific provisions of the Constitution (plus perhaps “prenumbras” thereof).

2) interest in not being subjected to state conduct infringing a prior freedom.

2. Parole:  State can create a liberty interest here by establishing a regime for parole.  Not required to do so, but once they do, the L interest is created and must be afforded some PDP.

3. HI housing and Authority v. Midkipp:  Required oligopolies to sell land rights to individuals pursuant to a stautory scheme.  Court says that the state can define P rights any way they chose, and in a way they could not do w/ P.  Definition belongs to the state, though the court might dictate how they HANDLE P rights (pursuant to some other constitutional guarantee such as the takings clause, etc.)

4. Rights of Students:   The Court has not cut back on the definition of L and P in all contexts.  It has given an expansive reading to these terms in the school environment.

a. Goss v. Lopez (1975):  Suspension from public school constituted deprivation of a constitutionally protected property interest. This is a bit more expansive of a reading, since here, the P interest is not even a direct one, but rather an indirect infringement on the future right to have the P benefits conferred as a result of having education.

D. How much PDP is owed?  Early 1970’s  saw the Court require an extremely broad set of procedural protections before the government could take away what the Court found to be a procedural interest.  See Goldberg:

1.  Goldberg v. Kelly (1970):  Court held that an evidentiary hearing was required before welfare benefits could be terminated.  Court seemed to be moving towards a view that in order for the government to take administrative action which might affect a person’s P or L interests, the full panoply of procedural safeguards typically imposed in court proceedings was required.  If followed to its logical conclusion, might have guaranteed all protections offered in a hearing type proceeding:  witnesses, right to counsel, right of cross-examination, right of judicial review, etc.

 SCHEMATIC NOTE:  add below:

2. Withdrawal towards a “balancing test”:  Provision of such a full set of guarantees any time a L or P interest was at issue would obviously have been extremely expensive, time-consuming, and perhaps administratively impossible.  Therefore, in the late 1970’s, just as the Court cut back on its notion of what constitutes a P or L interest, so it cut back on its interpretation of exactly what procedures are required where an P or L interest is at issue.

a. Balancing Test:  the Court’s present view may be summarized as calling for the use of a “balancing test” in which the costs of requiring a particular set of procedures will be weighed against the benefits from the use of those procedures.

b. Illustrated in Matthews v. Eldridge:  held that disability benefits could be terminated w/o an evidentiary hearing (a sharp contrast to the Goldberg holding) the court listed the factors to be balanced.

1) Individual’s interest:  the strength of the private interest that would be affected by the official action (so that the bigger the individual’s stake in the outcome, the more safeguards would be required) and;

2) Risk of erroneous deprivation:  the risk of erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute procedural safeguards.”  Not simply the risk of getting it wrong, but the risk of erroneous deprivation—doesn’t consider the risk of erroneous retention of an ill-deserved benefit.  Focus on the DIFFERENCE  between the “sorry ass” procedure they get now, versus the sought procedure (hearing, counsel, etc).

WEIGHED AGAINST

3) The governmental interest:  includes the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail.

In Matthews, the Court reasons that this involves medical judgments, which tend to be objective.  The stake was lower, they reasoned, b/c disability payments tend not to be the sole source of income, unlike Goldberg.  Greater legal procedures probably won’t remedy the process (2nd prong).  Finally, the burden of supplying a full administrative hearing was likely to burden the process significantly in terms of time as well as resources $$; it “may in the end come out of the pockets of the deserving since resources available for any particular program of social welfare are not unlimited.”

Therefore:  no evidentiary hearing required before termination of disability benefits.

3. Other “balancing” cases discussed in class:

a. Cleveland Board of Education v. Loudermill (1985):  Firing of a tenured employee.  In applying the M v. E. balancing, the court weighed the P’s assertion that he deserved a full evidentiary hearing.  The Court weighed the P’s interest here (property), in light of the risk of erroneous deprivation against the government’s interest in quickly removing unsatisfactory employees.

1) Determination of the process, legislature?  Matthews was written in constitutional terms, was applying constitutional criteria.  The legislature, then, may NOT determine what process will be supplied in its statutory scheme.  It may estimate (and may, in fact get it right or even afford greater procedure), but the judiciary is the determining body that determines what level of process is due.  Even where the legislature creates the L or P interest in question, it is not free to establish procedures for terminating that right.

b. Lassiter v. Department of Social Services:  termination of parental rights.  Additional procedure sought—provision of state-paid counsel (for indigent litigant).  Although she had already lost custody, TPR makes the kids adoptable.  Under the Matthews test, she would seem to win, but not the case.  Reason:  Presumption against state-appointed attorney where a person’s physical liberty is not threatened, therefore no counsel.  

1) note on the third prong:  How is the child’s interest treated here?  Is it considered part of the state’s interest?  This case is different for Mathews purposes b/c it attempts to cram the interests of a 3rd distinct party into its weighing.

2) Stevens’ dissent:  Matthews works pretty well in PROPERTY contexts but does not fit well into an liberty analysis.

c. Vitch v. Jones:  Prisoner moved to a mental hospital—what process is due?  P seeking hearing w/ appointed counsel.  Court examines the interest of the individual, and finds that his, at most would be an incremental loss of liberty (stigma, medication, etc.)  Moot?  Powell urges hearing and help, but not counsel.

d. Santoski v. Kramer:  Case involving termination of parental rights.  P urges an increase in the burden of persuasion from preponderance to clear and convincing evidence.  Under C&C, obviously the state would lose more cases involving termination.

e. Criminal Procedure Context—Cooper v. Oklahoma:  State place C&C burden on D in proving that D was not competent to stand trial.  STEVENS finds no historical antecedent; policy consideration renders the same result, i.e. this is OK.  He never explicitly applies Matthews, but sounds very Matthew-esque.  Significance of this case is that it shows that the Matthews considerations might be susceptible of being smuggled into the criminal procedure cases.

4. Problems w/ the Matthews balancing test:  

a. Application to LIBERTY cases is problematic

b. State court’s ability to resolve on independent state constitutional grounds.

1) state free to reject Matthews so long as they do not afford less protections than those what would be prescribed under Matthews; “floor not celing.”  Example:  Ramirez.  Where an L interest is involved, the state of California would require Matthews-plus.

c. Court has found that in some areas Matthews is too generous.  In criminal procedure, Matthews is too generous and burdensome upon the state.  Quasi-originalist argument there, that the text of the BOR contains all that is necessary (rebuttable presumption). Therefore, inquiry is not Matthews, but rather historical context.

d. Would the framers recognize any of this?

VI. Equal Protection:

A. Overview of Ellis Class notes:

1. Conceptual framework of EP issues:  (where T = trait, attributes of the law in question, and M = mischief that the law seeks to prevent).

T = trait



M = Mischief


EP seeks to examine the fit between these two to see if laws are impermissibly over inclusive or underinclusive:


a. perfect fit:  almost never happens

b. T and M totally unconnected:  no justification, won’t happen

c. Under-inclusive:  T only covers small part of M.  This is probably where the greatest danger lurks in that “discrete and secular minorities” if they are the ones targeted, are not likely to be successful in the use of political accountability in righting their wrongs.

d. Over-inclusive:  T covers more than M

e. Most commonly, the relation is more akin to the mastercard logo (where equal???)  What level of precision will the Court require?  In suspect areas, the Court will require the greatest level of coincidence.

f. Laws create distinctions by definition, but EP looks to see if there is sufficient justification for treating groups dissimilarily, and what justification needs to be (differing levels of rigor applied).  Government has to have some latitude to discriminate.

g. Footnote four, Carolene Products, is a starting point for this inquiry.

h. History:  enacted shortly after the Civil War, primary goal was to secure free and equal treatment for ex-slaves.  But from the beginning, the courts have interpreted the Clause to “impose a general restraint on the use of classifications, whatever the area regulated, whatever the criterion used.”

1) EP clause was nearly a dead letter, not very strong argument to make early on.  So long as the means used by the legislature (i.e. the classification) reasonably related to the legislature’s purpose, the statute was upheld.  Very little attention was paid to whether the legislature’s purpose itself was valid.

2) Contrast w/ DP:  contrast the limited view of EP w/ the broad reading given to DP and the Court was much more likely to strike down a economic or social welfare statute on SDP grounds than on EP.

3) EP taken more seriously in the 30’s and 40’s:  Warren Court gave the EP clause “more bite” and became the most important clause for ensuring a broad range of individual rights against legislative encroachment.  Carolene Products was in ’38, used in Skinner in ’44, and the concept used to strike down legislation as violative of EP in Korematsu in ’44.

a) the principal way that the EP gained new vitality was by means of a broadened view of classifications:  see below and explained later

	TYPES OF CLASSES
	       TEST
	STATE INTEREST
	NEXUS/FIT

	Economic Regulations (Lee Optical)
	Rational Basis
	Legitimate only
	Rationally Related (i.e. the Giggle Test)

	Gender, illegitimacy (Craig v. Boren)
	Intermediate Tier—“Middle Tier”
	“Important”
	Substantially Related

	Race, Origin
	Strict Scrutiny
	“Compelling”
	Least Drastic Means


· Strict Scrutiny:  Developed by the Warren Court—scrutiny more demanding than the “mere rationality” test applied in the earlier years.  Whereas the pre-Warren Court applied SS only to statutes classifying on grounds of race or national origin, the Warren Court was willing to impose SS wherever either the classification was a “suspect” one (b/c it discriminated against a politically powerless or unpopular minority) or that classification had an impact on a “fundamental right” or interest.  Once SS was applied to a particular law, that law would be upheld only if it was necessary to achieve a compelling governmental interest.

· Suspect Classification:  In actual fact, the Warren Court found only race and national origin to be suspect classifications.  But there were hints of other classifications might also be held to be suspect (e.g. illegitimacy).

· Fundamental Rights:  The real change was in the development of the “fundamental rights” branch of SS.  If the Court concluded that the statute had a material impact on a fundamental right or interest, it subjected the statute to SS, even though the classification itself was not “suspect.”  List of fundamental rights included:  voting, criminal appeals, and interstate travel.

· Two-Tier structure:  either a classification was suspect or impacted on a fundamental right or interest (SS) or it did not (in which case was upheld only if it was merely rationally related to a legitimate legislative objective).

BURGER/RHENQUIST COURT:

· Middle-Level/ Intermediate Level Scrutiny:  includes gender-based classifications, but also includes areas of illegitimacy and alienage classifications, statutes are not subjected to SS but are given a scrutiny more rigorous than the extreme deference w/ which general economic and social welfare classifications are treated

B. EP Generally--Operation of the Clause

1. State and Federal Actions:  Guarantee of EP applies to both state and federal government.  EP of the 14th amendment to states, however nothing explicitly holding that federal government to the EP clause, but where it makes a classification that would be impermissible if done by the states, the Court will hold the federal government to the EP as well.  Bolling v. Sharpe (1954).

a. Note:  Special Rule for Congress is that the Court will grant Congress slightly more deference in two areas:  1) burdening aliens (due to authority to determine condition of immigration) and; 2) classifications relating to the military (war powers of the federal government).

2. Applies only to making classifications:  the EP clause prevents governments from making improper classifications.  If a classification scheme is proper, the issue of which class a particular individual belongs in is NOT an EP matter.  The EP clause itself applies only to the making of the classifications, not to the adjudication of individual situations.

3. What the clause guarantees:  EP guarantees two things:  1) that people who are similarly situated will be treated similarly; and 2) that people who are NOT similarly situated will not be treated similarly.  Most cases involve #1 (example of #2 would be Tribe’s example of government’s failure to give handicapped persons special treatment to polling locations for voting).

4. Must look at the State’s objectives:  Whether the classification was permissibly drawn will often depend on what the stated objective of the legislation was.  In nearly all instances, the “differentness” or “sameness” of people in the context of EP analysis is determined by reference to the objectives of the statute being analyzed.

5. Statutes Exemptions are often the most revealing.  Look to see what is NOT covered by the statute, or how one goes about being exempted from the law to see if the true discriminatory purpose is hiding within.

C. Summary of the Present Standards of Review:  Typically (prior to 1970), there were only two standards, a two-tiered model of EP review.  Either a statute was subjected to lower-tier (scrutiny minimal and statute almost always upheld) or SS (and generally invalidated).

1. Ordinary “mere rationality” review:  Usually involves economic issues, similar post-Lochner trend seen here; a reluctance to get involved.  TEST:  the Court will “ask only whether it is conceivable that the classification bears a rational relationship to an end of government that is not prohibited by the Constitution.  Rational Basis.

2. Strict Scrutiny:  Given to any statute which is based on a “suspect classification” or which impairs a “fundamental right.”

3. Middle Tier:  More probing than RB, less so than SS; usually involves gender and illegitimacy, and in some cases involving access to the judicial process.  Also, sometimes alienage cases fall into this category.  TEST:  means chosen by the legislature (i.e. the classification) must serve important governmental objectives and must be substantially related to the achievement of those objectives.  This tier was initiated by Craig.

D. Economic and Social Laws—The Mere Rationality TEST  (Rational Basis):

1. Mere Rationality:  statute will not be stricken if it is conceivable that there is some rational relation btw the means selected by the legislature and a legitimate legislative objective.

2. Broad reading of “legitimate public objective”:  the courts often give extreme deference to the legislature’s right to define its objectives.  Thus, relatively few cases in which general economic and social policy has been struck down on EP grounds in the last 50 years, even fewer have been based upon a finding that the legislature’s “objective” was not “legitimate.”

a. Search for objectives:  looking to true motive—not necessary, as long as the posited motive is at all plausible.  Court will not go to great lengths to find the true motive, and will not make judgements about the WISDOM of the legislation.

b. Great deference:  the Court will give a very deferential view at this level.

c. Not all objectives are legitimate:  Example:  Met. Life v. Ward (1985)—“promotion of domestic business by discriminating against non-resident competitors is not a legitimate state purpose.”

d. One step at a time approach:  A key feature of the “mere rationality” approach is that legislation will not be invalidated merely b/c the legislature dealt w/ only one part of the problem.  That is, the legislature may deal with the problem “one step at a time.”  This is really another way of saying that a statute which is “under-inclusive” is not necessarily invalid.

1) Railway Express Agency v. New York (1949):  Statute did not allow for delievery trucks to place AD’s on the sides of their trucks unless it was an ad for their own advertisements.  Probably motivated purely by the “billboard  lobby.”  The state objective was safety, in that drivers might get distracted and cause accidents from reading these signs.

a) city attorney defends the rationality of this by simply claiming a need to cut down the overabundance of signs period.  A reduction in the overall number of signs.

b) Not a suspect class, therefore RB:  Any old excuse will do, as long as it is rationally related to the objective (increasing safety by decreasing number of signs).

3. Determining a Statute’s Purpose:  B4 a court can determine whether the purpose of a statute is “legitimate” and that there is a sufficiently close link btw. means and an end, it must somehow determine what the “purpose” is.  SC says that if one of the purposes of the statute is legitimate, and sufficiently linked to the means, the statute will be valid under the lowest level of review.

a. Two Types:

1) Actual legislative purpose:  statement of purpose will control if there is one present w/in the statute—this holds true if there is any legislative history that supports the purpose.

2) Conceivable Basis standard:  quest for the actual purpose may be complicated by either 1) that neither the statute nor its legislative history  discloses any clear purpose; or 2) that apart from the stated purpose  there may have been other objectives that either solely or in combination w/ the stated purpose, in fact induced the legislature to pass the bill.  see outline for more info:

e. Legal Disabilities motivated by “animus” towards unpopular groups:  Occasionally, the Court has examined legislation that it finds to have been motivated by “amicus” or “hostility” towards a politically unpopular group.  The Court was willing to strike down such legislation even though only “mere rationality” review is used:  1) desire to harm an unpopular group cannot be a “legitimate governmental objective”; or 2) that to the extent some apparently legitimate state objective is cited by the statute’s defenders, the means drawn are so poorly linked to achievement of that objective that not even a rational relation between means and end is present.

1) Ban on the Protection of Gays—Romer v. Evans (1996):  Court struck down a CO constitutional amendment that would have prevented the state or any of its cities from giving certain protections to gays or lesbians.  Amendment flunked the mere rationality view  b/c there was no legitimate state interest being served and the means chosen by the state were not rationally related to the (possibly legitimate) interest that the state asserted.

f. Discrimination against Out-of-staters:  Romer is not the first case in which the Court has held that the objective being pursued by the government was not “legitimate.”  Another cluster of “illegitimate objective” cases has involved measures that discriminate against out-of –staters.  Metropolitan Life.

g. Means –end link need not be empirical:  all that is required is that the legislature could rationally have believed that there was such a link.

h. Mathmatical exactitude not required:  means-end relationship must be close enough that its rationality is debatable—a very loose fit between the means and will be acceptable.

i. Likeihood of Bias:  there are some traits that the Court has recognized ias as being so unpopular that classifications based on them should be subject to strict scrutiny or subject to middle tier .  The Court is now taking into account the likelihood of bias against a moderately-unpopular class, such as the mentally retarded or gays and lesbians.

1) Mentally retarded:  City of Cleburne v. Cleburne  Living Center (1985):  the Court struck down a Texas city’s denial of a special use permit for the operation of a group home for the mentally retarded.  The Court refused to treat mental retardation as an “explicitly quasi-suspect” classification like gender or illegitimacy.

E. Suspect Classifications--Race (Strict Scrutiny):

	Determining whether a discrimination against a particular group is a “suspect classification.”    Court looks to:

1. History of Invidious discrimination?

2. Immutability?

3. Disenfranshisment?  Political powerlessness?

To be subject to SS, discrimination must be more than just “purposeful,” must also be of an especially “invidious,” or prejudicial sort.  In practice, this has meant that the discrimination must be on the grounds of either race or national origin.

FN 4, Carolene Products:  JUCTICE STONE:  “Prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry.

Larry Tribe’s Formulation:  “perennial losers in the political struggle.”




1. Suspect Classes Generally:  statutory classifications which, b/c they give distinct treatment to a group that has historically been the victim of discrimination, are subjected to SS.

a. Race and Natural Origin

b. Alienage:  depends, sometimes the Court is willing to review alienage questions under SS, but recent cases make large exceptions to this class, therefore better reviewed under RB analysis.

c. Five Subject Areas:  

1) what groups have been so frequently the object of discrimination and prejudice that classifications disfavoring them should be labeled as suspect 

2) to what extent must discrimination be shown to be “purposeful” before it is outlawed by the EP clause?

3) How rigorous must “strict” scrutiny be?

4) How does one demonstrate that public facilities (especially schools) have been racially segregated, and what are the remedies for such segregation? and

5) To what extent may the government make “beign” use of suspect classifications (i.e. the subject of affirmative action)?

2. Groups covered:  Any diminution of race is covered under the SS analysis.  Blacks have long been a part of this category, but see also Wick Wo v. Hopkins—treating as suspect administrative discrimination against Asians.

a. This also includes people of national origin—Mexican-Americans, etc. and also applies to ethnic groups-- may be put in this category, even if the group has not been the target of widespread prejudice or discrimination.(think:  Whites of Anglo-Saxon Protestant decent were discriminated against in favor of other groups).

3. Must be “Purposeful” Discrimination:  A classification willnot be deemed suspect and therefore subject to strict scrutiny unless the Court finds that there was a legislative intent to discriminate against the disfavored group.  That is the mere fact that a law has a less favorable impact on a minority group that it has on a majority group is not sufficient to constitute a violation of EP.

a. Ways to show purpose:  

1) law discriminates on its face (i.e. by explicit terms);

2) the law, although neutral on its face, is administered in a discriminatory way; and 

3) the law, although it is neutral on its face and is applied in accordance w/ those terms, was enacted with a purpose of discriminating, as shown by the law’s legislative history, statements made by legislators, disparate impact, or other circumstantial evidence of intent.

b. Proving Discriminatory Purpose:  If a statutory is found discriminatory on its face, no showing of discriminatory purpose will be necessary.

4. Cases:

a. Hirabayashi v. U.S.:  WWII case that involved discrimination against Japanese Americans.  They were not permitted in certain areas, and subjected in others to curfew.  (Application of EP to the federal government, but 5th is viewed to mirror the 14th there)

· The “fit” here was terrible:  Very little evidence of sabotage, etc.  JA’s in HI were treated far better, despite a greater danger there.

· Court applied RB:  As long as the governmental objective was not an illegitimate one, which they found that it wasn’t

· Greater deference to the military—“generals know this stuff.”

b. Korematsu v. U.S.:  Similar situation.  Here at least the Court applied SS, but the government nonetheless passes SS.  They find a compelling interest here.  As unprogressive as it is, it is ironically the first time that the Court finds:  Racial classifications inherently suspect and triggers SS.

c. Plessy v. Ferguson (1896):  LA case that outlawed black passengers on certain train cars.  This was seen as permissible by the court, b/c there was no sin in separating the races--- “separate but equal.”  Harlan’s dissent has become notable over time—“the Constitution is color-blind.”

d. Brown v. Board of Education (1954):  Marshall in the interesting predicament deciding whether he wants to simply force the South to ante up by truly making the schools equal, or urge the Court to overturn Plessy altogether.  By conceding that the schools ARE equal (not true in fact), he forces the Court to overturn PLESSY.  South was outraged, and this decision really tests the Marbury Enterprise.

e. Bolling v. Sharpe (1954):  Announced the same day as Brown.  Involved the DC district schools, so not a state case.  14th doesn’t apply to DC, so there’s a textual argument that a different result should apply there.

· for political reasons this had to be enforced against federal government as well.  Counter-intuitive, 39th Congress wasn’t envisioning a problem in DC, but rather dealing w/the messed up South.

· if it goes the other way, it would have fueled MASSIVE resistance.

f. Brown II:  Brown did not address implementation, so there was continued defiance in the South.  Brown II required implementation plans be drawn up (desegregation plans) w/ “all deliberate speed.”  This proved ambiguous as the Court was thinking about “speed” and the South took advantage of “delibrate”—slow, well thought out.

g. Cooper v. Aaron—Faubus refused to comply w/ Brown.  The showdown.  Although Eisenhower not crazy about Brown, sent in National Guard.

F. Gender:  

1. Gender cases Pre-Craig v. Boren:

a.   Bradwell v. State (1873) – Announced same day as Slaughterhouse Cases.  Woman who passed the IL bar exam, but needed 7/9 justices to approve.  She was denied ostensibly because of her legal status as a married woman (couldn’t be held liable for damages, etc.)  Seen as a compliment to women that they would be spared from the legal profession.  Opinion has the tone of deference to women, that they are too delicate for this stuff.  Society depends on this distinction.

· WW II had changed our ideas about race, but also about women (Rosie the Riveter)

b.   Goesart v. Cleary (1948) – MI law prevented women from owning bars, or from serving as barmaids unless their husband or father owned the bar.

· Exceptions here again expose the true economic motive.  Imprecise fit.

· There is some connection with the safety of women, but this whole logic starts to fall apart on closer examination.

· But the Court finds enough of a connection and is exhibiting great deference.

· Probably because the Court was gearing up to do Brown v. Board, so needed to preserve some Marbury / political capital.

c.  Hoyt v. Florida (1961) – Woman convicted by an all-male jury for the homicide of her husband.  Challenged her jury as violating her right to an impartial jury.  The fact that saved this law was that women COULD petition in writing to be on a jury, so it was not a categorical exclusion of women.

· Focus here is on the woman’s right to be a juror – not a woman’s right to an impartial jury.  Now that distinction goes in both directions.

· As a result, this falls within the Lee Optical category, and thus any old explanation will do.

d.  Reed v. Reed (1971) – Idaho statute that dictated intestacy preferences so as to preserve the estates of the intestate from being frittered away.  The various tiers were permissible, but the provision that gave males the edge in intra-tier coin-flipping gives this statute some problems.  Seems to be impermissible as improper discrimination, but will the Court have to change the law?

· governmental interest:  Not having small estates frittered away in litigation costs.  Trying to choose the person the decedent might have chosen anyway.

· Ultimately decided by Court determining that this law fails the RB test, but they certainly are less deferential.  Two different versions of RB?

· Is the interest compelling?  No, but it is legitimate, so this must not be SS.

· IS the law rationally related?  This must be where the disconnect is.  

· Take-away point:  We still don’t have a middle tier yet, so this must mean that in gender cases, the RB test is a hair more demanding.

e.  Frontiero v. Richardson (1973) – This is the case where our three indicia of “suspect-ness” comes from.  BRENNAN is writing a plurality opinion, b/c no 5th vote.  Court is wondering if they should fess up and admit that RB has mutated, that gender = race.  But they don’t do this.

· One problem here is that the application of the three factors is problematic; there are some problems with the analogy.  Especially:

· Hist of invidious discrimination?  No problem here.

· Immutablity of trait?  (Want to reserve “FN 4” for those who had no choice.

· Disenfranchisement?  

· Women aren’t a minority (53% of electorate); they can vote.  Disparate group, not insular (predominantly female neighborhoods, etc.)

· No 5th, so it’s a “particularly prestigious law review article.”

2. Gender cases post-Craig.

a. Craig v. Boren (1976) – Ushers in the new tier, though not explicitly so.  Other significant notes about the case:

· We still don’t know where the equilibrium is here; no explanation of how related the law must be to the harm.  

· Also no explanation of why gender is treated differently than race.

· No discussion of the role of examining “real motives.”

b. Mississippi University for Women v. Hogan (1982) – Limitted enrollment to women, and a male student sued for not being able to enroll.

· This case might be able to tell us where the test is for Craig, closer to Brown (ss) or Lee Optical (rb).

· Roster v. Bolden.  Selective Service, requires 18 yo men to register for sel. service; but no draft, during Carter Administration.  Provides only for registration, not draft.  Gov int, therefore cannot be directly about the draft.  Court accepts the distinction, Renquist.  Military case, court acknowledges that mil cases are different.  If there is to be a draft, we need to spend less time figuring out addresses, etc.  

·  What is government interest in registering boys and not girls?  Options:

· don’t need draft for women, vol conscriptions would suffice.

· What is the harm to govt in registering women too?  More filing cabinets, too much cost.

· It evaporates when you look at it.  Such an obvious purpose.  Didn’t require women to register, because politically impalatable.

· Pentagon’s position is counter-intuitive; wanted a gender-neutral draft, but Congress refused.  

 Rehnquist:  Craig , Micheal M., Roscar:  Middle tier is just a baby-step above RB test.  Micheal M. dealt with a gender-discriminatory statutory rape law.  California applies SS and upholds the law.  Imposes a more demanding test on the state, but statute still ok.

O’Connor writes opinion, indicates that the Court got integrated.  She may change things by changing the discussion, brings a different perspective.  Her presence on the court might change the view of the courts.

· Very narrowly decided about nursing school, not undergrad in general.  The disadvantages group here is men.  2 part test:  Substantial relationship to important governmental interest, (relationship has to be “close/substantial”).  “Exceedingly persuasive justification” burden which is on the states, moves toward a presumption of unconstitutionality and thus closer to Brown.  Mutates Craig?

· One of their rationales is that the presence of men will cause them to fall apart, competing with men, discussing nursing stuff in front of men; invalidated by virtue of the fact that men can audit the classes.  

·  Stereotypes as possible plausible alternative motives for the legislation.  Elucidates the Court’s view about what role for leg. purposes; big shift in that it.

·  Now we are definitely looking at REAL MOTIVE with middle tier.

·   Craig test described as requiring “exceedingly persuasive justification,” and thereafter, the Craig test would be interpreted as requiring this.

c.  United States (DOJ) v. Virginia (1996) – VMI case, GINSBURG writing the MAJ.  GINSBURG basically supplants CRAIG with HOGAN here; never mentions CRAIG (?), but for sure, it’s lighter aspects go away.  State’s interest must be genuine – we will examine real motive with middle tier.  The test is HOGAN (which originally interpreted Craig).

1) several reasons why prospective students might want to go there, including that fact that it makes for an excellent business connection.

2)  It needs to either be integrated or shut down, alums don’t have enough money to buy it and privatize it.  Very Plessyesque.
3)  Standing issue:  Good way that courts often got rid of these cases, saying that “you wouldn’t have gotten in anyway.”  So they decide to use plaintiffs with gender neutral names.  

4)  They argue that the men at VMI are so courtly that they will not be able to bring this type of punishment on female candidates, and thus the training will be diluted through chivalry.

5)   Lower Court – Diversity in the Hogan sense:  VA should be able to keep colleges that offer education to specific classes of individuals.  4th Circuit resurrects the sep-but-equal doctrine by setting up a parallel institution at a different women’s college.  4th Circ. agrees with this; agreeing that the leadership training at both would be equivalent.

6)  Parallel political issue with various AG’s:  how to avoid ticking off the VMI constituency and at the same time avoid looking archaic.  

7)   Olsen’s problem:  Annapolis and West Point.  (integrated by the political process, not court order)  He has to argue that somehow VMI is different.  Chivalry, and that the training is far more intense (so intense as to be different).

8) Scalia:  strict scrutiny in drag.

9)  Ginsburg:  She pretends as though Craig never happened.  The test is no longer Craig’s test, the rhetorical language shifts again to “exceedingly persuasive justification,” a la Hogan.

10)  How did VMI fail to provide this justification? 

11)   Here, like race, the Court says that it will look to real motive, not defer to the state’s concocted rationale as to what it’s motive was in passing the legislation.

12)  There’s no way VA could have won this case; Court seems to say that the lower court’s decision was purely bone-headed.

13)  Shift to a total presumption of unconstitutionality with respect to gender issues.

G. Other Classifications Schemes—Heightened Scrutiny?

1. Illegitimacy Cases-- Starts out by applying SS.  Starts off by looking at laws that treat individuals differently bases on whether they were born out of wedlock v. children of wedded unions.

a. History of invidious discrimination?  Yes, in terms of inheritance, etc.  Based on history of disdain for the group, “bastards.”

b.  Are they disenfranchised?  more complex.  Not kept from voting.  Can lobby, serve as legislators, etc.  How does one then make an argument for disenfranchisement.  Impediment arises from stigma itself.

c.  Immutability?  Depends on visibility, completely invisible.   Can be changed?  Yes, upon father admitting paternity.  Requires somebody else to affect.  

d.  therefore, SS, no less drastic means and compelling state interest.

e. In late 1970’s, the court realizes that they have 3 tiers instead of 2 (Boren), and then apply middle tier without explaining that they are doing so, nor why.  

f.  What is the state’s interest in treating them differently?  Inheritance cases, insurance, etc.  Not known who the father is, etc.  Some state laws survive at middle tier because state’s interest is “legitimate,” and means adopted are related to the status.

g.  Middle tier is serendipitous response both because of difficulties in relating to race, and to the actual need for the state laws.  But still a suspicion of state legislation, so elevated requirement (middle tier) is OK.

h.  Get there by stepping down from SS, in contrast to gender cases (but they don’t want to discuss why).

2. Alienage Cases:  Term, as used by the Court means “not having U.S. citizenship.”

a. Comes back to Frontiero:

1) history of invidious discrimination:  Y, but fluctuates.  Alien and Sedition acts, hatred in the 20’s and 30’s, etc.  This prong satisfied.

2) 3rd prong is a gimme – disenfranchised as their very definition, no representation, no lobby, etc.

3) Immutable trait?  More complicated, but by contrast to bastards, can become citizens on their own initiative.  But not all can do this.  More ability to self-shape this status than with race, gender, legitimacy.

b. Middle tier seems obvious, but the Court doesn’t go there.  Test is SS, except for when it’s not.  (very few fans among jurists).  compelling is with no less drastic means, unless…  (SS test).  In other cases, they use the RB level, because gov’t interest in discriminating against aliens is TIED TO SOVEREIGNTY.  No sense to them at all.  

3. Mental Retardation Cases:  

a.  Clebourne, etc.  Will become a cases that illucidates mental retardation standards.

b. History of invid discrim – Yes, but the MAJ doesn’t much address it.  Briefing and concurrences document.

c. Immutability prong.  Uniformity of Characteristics.  Definitiely immutable, and the characteristic seems to be that they are ???

d.  Disenfranchisement?  A few laws, but participation is modest anyway.  Court shifts from the structural discussion to the inquiry as to whether this is a group that requires judicial protection.  Not political powerlessness, but ability to figure it out and form alliances is somewhat diminished.  But they are succeeding in the political arena.  Photographic negative of gender:  Minority that does achieve victory in the legislative process.  

· But because they rely on the interests of their parents, there may be points at which those interests may diverge.  Admittance into the public schools to the commitment process.  Coincidence  of interests may not occur with respect to all interests, but the court doesn’t go there.

e. w/o announcing anything new – while there are variations within the class, and despite poltical victories, the primary impediment that they suffer from is that mental retardation is a trait that is not presumptively irrelevant with regard to achieving fair legislation.

· When the legislature uses gender or race as the criteria for discrimination, we can assume that they are up to no good; not true with respect to MR.

· Are there sensible laws that treat persons differently based on MR?  Yes, but they coexist with “stinkers” like the Cleburne case.

· Laws that use MR include some that are sensible and some that are stinkers; the number of stinkers doesn’t matter, says the court. 

· Enough to defeat the claim for middle tier scrutiny; SS and middle tier are reserved for laws that are presumptively unconstitutional which is a time-saving measure.  The result of no presumption of unconst is that we presume const (and apply RB test?).  

f. If RB, all laws pass, right?  Wrong.  Slaps down CA5 as applying the wrong test, shifts to RB, and there determines that it flunks.  Therefore, all of the discussion of which tier to apply is dictum; totally irrelevant.  

g. Examining the facts supporting RB:

· Flood plain?  don’t think so.

· jurnior high near by?  why important.

· traffic?  Not bothered in the middle of the street.

· distance from a fire-station?  90 seconds at most.

court is making fun of all of these, cause the town just didn’t connect the dots.  the only other rationale is that the neighbors didn’t want the home.  Rationally related, but not a legitimate purpose.  Pelmore is cited for that; race case.

· also, p. 685:  equating sex to race “frequently bears no relation to one’s ability to perform or contribute to society.”  Why does this matter w/ respect to the EP clause.  After VMI, the court seems to be saying that with respect to sex, there is almost as much of a presumption  of unconst w/ as with race.
h. Careful parsing found here is a shift from the old RB deference (any old thing the AG things of on the way up the stairs).  Is a lower court now supposed to use the RB test as it was in Lee Optical or are they supposed to replicate the way in which this court uses RB?

i.  Saw a similar tack in Reed v. Reed.  Gender case, so the gender cases take the opposite route.  Starts with RB, then says not RB, ergo middle tier.  Opposite in MR cases.

j.  But see Garrett; RB is the proper test from Cleburne, therefore Congress can’t use §5 of the 14th Am.

4.  Age Discrimination:   Murgia;  MA has an age scheme concerned with fitness of police officers.  Starts issuing physicals at age 40, imposes irrebuttable retirement presumption of retirement at age 50.

How will the court address possible age discrimination; how will they review the state statute?  Lower court:

· Intersection of EP and proc. DP – COP THAT is told to retire can say that 50 is too early OR he can say that he deserves an individual determination.  

· What about age as classifying device?  OK, related to the underlying policy aim.

Reviewing the reviewing characteristics:

· Hist invidious discrim?  Yes, but only at the top of the spectrum.

· Immutiblility:  Different inquiry than for race.

· Disenfranchisement:  Political powerlessness; underepresented in legis; don’t constitute a majority of the pop.  SS’s vote disproportionately to their numbers.  Legislators who are not yet old, hope to be one day:  some degree of self-interest in not enacting impermissibly discriminatory legislation.  The inquiry is very nuanced, has to be hashed out in great detail, not oversimplified. 

· what about kids?  HIST:  Yea, but can be read in different ways.  IMMUT: You’ll get over it.  On the other hand, it can’t be sped up, unlike citizenship.  Bad match to gender and race, factors point in different directions.   DISENFRANCHISEMENT:  Yes, by definition.  But do parents advocate on their behalf?  
· Even though legislators have kids, they had wives and daughters too.  Court probably wouldn’t find them to be a suspect class.  Shared experience facts go with disenfranchisement.
· Brennan’s goal was to water this down, to keep it’s reach as small as possible, whereas some of the others wanted this to be a very categorical, they-didn’t-show-enough case.  “Fair and substantial” criteria, objected to by Rehnquist, but it was closer to Craig, i.e. middle tier.  Powell wrote another opinion.  

5. Discrimination Against Homosexuals:  Romer v. Evans.
a. Passage of a state const. amendment that prohibited government action that upheld laws protecting the rights of homos.

b.  2 basic arguments in the U.S. S.Ct.  

· This is one of those rare laws that doesn’t pass RB (Cleburne).

· This a per se violation of the 14th EP clause (Tribe and others made this argument).  This argument became the undoing of the cause. 

c.  Kennedy’s opinion seems to buy both rationales at various points in the opinion.  

d.  Look at the prongs:

· Hist:  Yes, all had to admit this.

· IMMUTABILITY:  weeeelllllllllll…congenital, chosen?  Hmm.

· DISENFRANCHISE:  No laws that say that they can’t vote.  Until recently, the self-idnetification of the group made it hard for them to get political actors to openly advocate or take political action on their behalf.  

· PRESUMTIVE IRRELEVANT:  (Bowers v. Hardwick:  Court has already upheld this, legislation that criminalized the conduct that defines the class was upheld)  Can’t be, because the court had upheld sodomy laws that.  Who needs the courts?  Groups that are likely to be hated based on who they are, unpopular groups (AA’s in the past, homosexuals, etc.).  

e.   Is the court making the 14th Am. EP a “grandfather clause for groups that don’t need it anymore?”  In so doing, they ignore the fact that the groups that formerly needed protection no longer do.  It needs to be able to protect groups that emerge that need protection – Ellis.

f.  This decision simply ruled the amendment to be unconstitutional, but did not rule that homos were a protected class.  

g.   Harley had come down the day before.  Souter’s opinion, in describing the statute 

H. Proving Purposeful Discrimination:  

a.  Overview:  Early Cases:  Yick Wo. v. Hopkins:  law that would require that laundries could not be in wooden buildings.  Had to be stone.  Of some 300 + laundries, 250 or so were owned by “subjects of the emperor of China.”  You could get an exception.   79/80 caucasian applicants were given the exception, of 200 Chinese, none were allowed.  Yick Wo had been arrested for violating this law.  Upheld conviction at the lower levels.

Path not taken:  to say that Chinese aren’t covered by the 14th cause that’s not what we fought the war about; or non-citizens.  Clearly rejects both possible alternatives.

· How does the court find discrim?  By looking at the numbers of individuals involved, and who got the exemptions and who didn’t.  Numerical analysis.  This case is what it is because of the undeniable race component.  It is the functional equivalent of passing a law that prohibited Chinese from running laundry.  Court willing to discern discrimination from a pattern of disparate results.  So clearly betrays the racial standard, it is as if they passed a law.  Almost as an exception to the strict scrutiny, places a non-racial law into that category, based on the pattern of results, in this case the exceptions carved out.

· City’s interest in safety is legitimate, but the enforcement betrays the rationale.  Would be VERY related to the purpose.  Again, the nature of the law is exposed by the nature of the exceptions it carves out.  

· Could the court have just said, “good law, but your enforcement is impermissible.”  
b.  Modern Doctrine:  

1.  Proving purposeful discrimination with respect to race:  Washington v. Davis (1976).  To prove purp discimination you need either for the legislation to explicitly state that its about race, OR you need number to prove such coupled with the lack of a plausible alternative.

· unless you can satisfy the Court regarding motive, you get RB.

· Disparate impact not enough, you need motive.  The act is defensible if there are plausible alternative hypotheses.  

a. factual overview:

· Discriminatory test?  

· Court of appeals used Griggs v Duke.  Said that effect was sufficient, by that case, and that since there was an effect here, then invidious discrimination.  Education depravation rationale, but Griggs is a statutory case.  Apples and Oranges?  4 to 1 failure ratio.

b.  S. Ct. notes:

1) Yick Wo remains good law.  So what’s the difference?  Where’s the line?  We know Davis isn’t enough, and Yick Wo is enough, so what is needed?

2)  Two categories of evidence:  the pass-rates, coupled with the active recruiting efforts.  

· Better numbers in Yick Wo than in Davis with respect to effect.

· Less ambiguity in light of the recruiting efforts than that seen in Yick Wo (no ambiguity; city wasn’t trying to get Chinese Laundry up and running).

3)  P’s want strict scrutiny, Dist wants rational basis.

4)   Davis says that the P must show discriminatory purpose to get out of RB basement, and by leaving Yick Wo intact, implicitly says that P’s MAY prove discrim from the numbers.  Here, the numbers weren’t as good as Yick Wo, or also because of the other explanation and contradictory evidence on the city’s part.

5)  The other things they have done to recruit might have been a ruse, but no showing of that (burden falls on P).  

6) Davis shows that cities need not lower their standards (test).  Do we have enough here to show racial motive?  Disparate numbers is a good start, but must be more convincing, and in light of contrary behavior, this case doesn’t show enough for racial discrimination.

7)   big deal because it leaves the YICK WO test in tact.  Gotta show more than just “dopiness,” on state’s behalf.

8) Plausible alternative hypothesis:  The need to have literate cops.  Alternative hypothesis for the numbers.  You have to first show that the discrimination is based on race (and then you’re all but finished) and then show that such discrimination is unconstitutional, an almost irrebuttable presumption.  
9) You would have to show that the design or the administration of the test is racially biased.  
2.  Proving purposeful discrimination with respect to gender:  Personnel Administrator of Massechusetts v. Feeney (1979).  MA law favoring vets for civil service unfair to women.  It was not designed to discriminate, meant to help vets (alternative hypothesis).

a.  Factual / lower court NOTES:

· Remember that we are referring to two different governments, FED and STATE.  The State scheme relied on a FEDERAL government decision to make entering the military harder for women.

· Numbers are better than Davis, but not quite as good as Yick Wo.  What about the contrary motivations?  

·  What do we have evidentiarily?  We have a law that they knew would have disparate effect, lots of women excluded, numbers.

S.C Notes:

· In this case, many of those discriminated against were not in the questioned class (male draft dodgers, etc.).  You still have to show that they chose the law, even if they know what effect, BECAUSE THEY WANTED TO HAVE THE DISCRIMINATORY EFFECT

· Plausibility of the explanation of the legislature.  It’s okay to help veterans, but not okay to discriminate against women.  Court finds the veterans / patriotism argument is sufficiently plausible.  Moves the ball in hashing out the inquiry for gender. 

·  There was something to show motivation other than the desire to discriminate against women.  If you can show that the exclusion in not related to the job.

H. “De juro” vs. “de facto” – Desegregation Cases.  Must have de jure segregation.  Federal courts my not order a school board to adjust the ractial composition of any of its schools (no matter how great the racial imbalance as between schools) unless there has been a finding that there was officially-maintained (i.e. intentional or de jure) segreation.  Thus, a federal court may not order de facto segregation, no matter how severe, to be cured  by adjustment of racial balance.  However, the Court noted, the school board itself could constitutionally exercise discretion to adjust racial balances, “in order to prepare students to live in a pluralist society…”  

a.  Green v. County School Bd. of New Kent County, Va.
1.  The Court did not  buy the state’s “no state action” defense.  Claimed that this result was simply because parents decided not to send their kids there.  Court felt that this was a ruse.

2.  In many cases, the private schools are white, the public schools are almost all black.  (south) this is replicated in DC.  Elections for school boards, bond issues, etc., in which white folks have no incentive to spend a dime of tax dollars.  Results in these schools being starved of resources, further segregation.  

b.  Swann v. Mecklenburg BOE (1971):

1.  Lower court and factual notes:

· School board had political calculations as well.  Worried about getting tossed out.

· also, Nixon claimed that Warren Court had screwed up all this desegregation mess; and that he was going to fix it.  

· Burger Court had concerns about not wanting to retrench, to retreat from what the Warren Court had done.

2.  S.Ct. notes.  

· What was the sin here?  Forcing children to go to segregated schools?  School districts start to say that they have fixed the BROWN situation, but then claim that the children’s parents simply choose to send them to these schools.  

· What is the remedial authority of the DC judges?  They are there, but they do not include the use of busses.  busses can be used, since they’ve shown they’ll use them in other subj. matter areas.

· Nothing magical about busses, so they don’t HAVE to use them.  

3.  Race is a permissible tool for the disassembly of a previous violation; state acts impermissibly when it purports to take that away from their districts.  Stands for the proposition that the court won’t be “fanaticaled” in claiming that the court is color-blind.  When the school districts claim to be out of the race-business get told “not so fast.”  

c.  Keyes v. School District (1973) –

1. The District Court, for purposes of defining a 'segregated' core city school, erred in not placing Negroes and Hispanos in the same category since both groups suffer the same educational inequities when compared with the treatment afforded Anglo students. Pp. 2691--2692.
2. The courts below did not apply the correct legal standard in dealing with petitioners' contention that respondent School Board had the policy of deliberately segregating the core city schools. Pp. 2692--2700.
(a) Proof that the school authorities have pursued an intentional segregative policy in a substantial portion of the school district will support a finding by the trial court of the existence of a dual system, absent a showing that the district is divided into clearly unrelated units. Pp. 2694--2695.
(b) On remand the District Court should decide initially whether respondent School Board's deliberately segregative policy *190 respecting the Park Hills schools constitutes the whole Denver school district a dual school system. Pp. 2695--2696.
(c) Where, as in this case, a policy of intentional segregation has been proved with respect to a significant portion of the school system, the burden is on the school authorities (regardless of claims that their 'neighborhood school policy' was racially neutral) to prove that their actions as to other segregated schools in the system were not likewise motivated by a segregative intent. Pp. 2697--2700.
10 Cir., 445 F.2d 990, modified and remanded.

d.  Milliken v. Bradley (1974) –  Detroit school districts coextensive with city boundaries.  DC wanted to do inter-district bussing.  Court said that there was no de jure discrimination here, so you can’t remedy it by doing what you propose to do.  There is no Washington v. Davis sin here, it’s just the luck of the draw.

I. Benign Use of Racial Classifications—affirmative action.  Regarding Race, not Gender.  Craig already made clear w/ gender the knife cuts both ways.  What about race?

a. Regents of California v. Bakke (1978):

1.  White guy, from working class, immigrant background.  Vietnam, masters degree, etc.

2.  Decided to go to medical school, applied to several; rejected by all.

3.  Including UC Davis (new med school, policy was that you could be considered as disadvantage, for which 16 slots were reserved).

4.  Also age-discrimination in that era.  This was a factor, as was his lateness in applying.

5.  Sued in state court, university cross-claimed for declaratory relief.

6.  State court granted p’s claim, but said he didn’t prove he would have gotten in anyway.

7.  Cali SC certed it up.

8.  If they took a case that had been reviewed by Ct. App, they fictionally reviewed as if no appellate opinion.

9.  Cali SC:

· Decided to apply SS, even though P was white.

· Compelling gov int?  Several possibilities.  

· Not bought, unconst.

10.  U.S. S. Ct.  Notes:

a.  Split decision 4,4, and 1.  Powel writes for two coalitions of 5, but he is the only one who has authority to write, the only opinion that can claim to be law.

b.  Headline on the case:  Davis program unconstitutional, Bakke gets to be a doctor;  but race is not always an impermissible classifying measure.  Postponed for a generation the ability to use race.  

c.  Powell finds that diversifying the student body is permissible.

d.  The claim that admitting more blacks will help serve underserved areas (Watts, etc.).  But that ignores the fact that whites could go there, or blacks could go to bev. hills to do plastic surgery.  

e.  Harvard regime:  Not earmarking slots for race; simply considering different factors.  Misunderstanding, however.  The reason they did that was to keep Jews out; Also, analytically, it doesn’t make sense.  None of those other criteria matter, because if they’re all equal except for race, then it STILL might be the decider, and thus should place it under SS.  Just serves to kick up dust.

f.  Powell is just trying to avoid the term “quota.”  Left a murkiness that allowed institutions to come up with systems that would discriminate on the basis of race to raise minority numbers.

g.  Bakke can be somewhat disregarded because of its structure.  

b.  Richmond v. J.A. Crosen Co. (1989) – Case involved provisions for city construction contracts; stands for the proposition that race is race.

1.  Facts:  Involved MBE legislation.  A company was trying to find MBE business to submit a bid on a particular bid.

2.  The political majority in Richmond is now African American, and of course Richmond was the capital of the confederacy.

3.  S.Ct. Notes (many parts):

a.  Scalia:  No compelling gov interest.  No previous de jure discrimination in public works.  Nothing on the books, but also there had been very little other than white business.

b.  O’Connor:  No evidence of other discrimination.  The plan’s claim of remedial is violatied by the fact that it insufficiently tailored the law to discrimination they can track.  If they are fixing past wrongs, OK; but if they are self-dealing, then not permissible.

*  Runs into problems because it advantages groups not even envisioned.

b. Chief Justice:  What rationale would suffice in an Aaction program at the state/local level?  You’d have to show that previously, many AA applilcants had been turned away, then OK.  Can’t remedy GENERAL inequities, but rather:  Race is race is race.  The same test will be used when race is used to disadvantage a group as when the same group is advantaged.  Cuts both ways, unless the purpose is for fixing Brown violations.  Does Crosen disadvantage Bakke.

J.  Fundamental Rights Cases:  Fundamental Interest Strand of EP.    Specially protected constitutional rights  can be derived from EP clause itself and warrant SS ( a la SDP—Substantive Equal Protection)  Expanded under the Warren Court, Burger Court refused to expand.)

a .  San AntonioIndependent  School District v. Rodriguez (originates in TX, early 70’s):  Education is not a fundamental right.  

1.  Facts:  brought by Mex Am parents of school children alleging that the school districts were funded improperly.  This becomes and issue because there is a huge reliance on the dollars begotten from property taxes versus state dollars.  State financed 80%, remaining 20% from the local district.  

2.  You can tax the shit out of a poor area, and still get a lot less than a modest tax from a wealthier area.  How does this relate to the EP clause?

3.  District Court:  dual system could only be sustained if justified by a compelling state interest.  Wealth is a suspect classification.  Voting cases, etc. established wealth as a suspect class.  State tried to defend, agreeing that it had flaws but arguing that it should fall outside SS analysis.  Alamo heights v. Edgewood is similar to Bev. Hills v. Watts in terms of the disparity.  The dollars actually underestimate the disparity because the lower income schools have to spend more on maintenance for leaking, shitty buildings.  Look at input or output measure?  

4.  Note:  State constitutional proceedings would have higher likelihood of success; Warren court had been dismantled, so Federal suit was much more dubious.  

5.  Supreme Court:  Education was not a fundamental right.  

a.  Discrimination based on poverty:  Gets us to SS?  NO, Says S.Ct.  Wealth doesn’t cut it.  too simplistic.  1).  Does it make a difference that you can’t ID the class?  2).  ****  ?  missed it.

b.  This distinction is a distinction btw rich and poor DISTRICTS as opposed to people.  Not a 1 to 1 match.  

c.  Invidious discrim:  No / maybe .  Immutable?  No.  People born poor can change their status.  Not immutable accident of birth, not a suspect class.

d.  This makes Rodriguez important.  “Thus and no further.”  We’re out of the business of finding suspect classes.  Directs DC’s to “cut it out.”  

e.  Also, poor people are rarely heterogeneous.  

f.  Education:  Important, big deal, but not fundamental right.  “Social importantce” does not always equate to fundamental right.  The must be mentioned or implied in the text.  “Voting?”  too tenuous a link to education.  Why “implied?”  If you’re trying to limit, then why not limit to explicitly?  Because they would be undercutting other decisions that uphold rights not found explicitly in the text.  

“Implied” :  GF clause to justify other decisions that are not based on explicitly mentioned constitutional rights.

g.  Powell:  These kids ARE receiveing an education, whereas the other cases related or involved a complete denial of something.

If TX had shut them out altogether, still not a fundamental right, but would fail RB TEST.  Since they have put themselves in the school business for some, then they can’t shut others out of the process altogether.

h.  RODGRIGUEZ says it’s OK to give diff groups different schooling; can they tehn deny access to higher education based on poor performance?

6.  Dissent:  MARSHALL:  structurally he does not see two tiers, but rather a sliding scale.  EP does not involve the all or nothing system. 

Notes:  Focus on the fungibility of the various cases.  Blend what the court says about subs DP cases with the others.  You have to also think about the resistance of the court to expand suspect classes; more to be decided by the politically accountable branches and less by the courts.  “Rationing the Marbury v. Madison enterprise.”  

· In cases like Garrett, there is an additional overlay of federalism, in addition to the legislative v. judicial aspects.  

b.  Plyler v. Doe:  Texas passed a law that tried to discriminate public education for young children; tried to limit education to citizens only, and exclude aliens (undocumented kids).  Lower court looks at RB cases, and finds that his does not pass RB.

1.  lower court proceedings:  DC granted the injunction.

2.  app. court:  Upheld the injunction, whether RB or some intermediate, then this was still not permissible.  Yick Wo had already decided the question as to whether aliens were “people” in terms of EP clause.  TX tried to state that these kids would contaminate the other kids.  they also argued a policy reason that this would actually attract aliens b/c of the educational benefits.  

3.  Supreme Court notes.  BRENNEN.  Protection afforded to aliens since way back, Yick Wo as well as framer’s intent:  Sen. Bingham’s discussion of the need to protect others besides just citizens.  

a.  Not a suspect class, that argument failed.

b.  Brennen; how did he get his majority.  Why cite Rodriguez?  b/c Powell is #5, so reluctantly available.  The distinction between the two is that when TEXAS says “you can’t go at all,” then there’s a distinction.  It seemed to be a throw-away line from Rod, and Brennen successfully signs him up because of that logic.  The first letter in Powell’s estate stuff was a type-written version for feedback; not against the rules, but sort of weird.  Brennen knows that if he doesn’t get Powell, he’s writing a law review article.  The dissenters go ballistic, and try to peel Powell away.  The dissenters couldn’t whine too much about the process, because they didn’t want to tick off Powell.  Brennen was incredible at getting the numbers, and winning cases he shouldn’t have.  

c.  The court may have thought that it was done at that point.  But there may be later questioning of it in the Prop 187 scenario.  Prop 187:  Similarities.  

c. What gets us to heightened scrutiny?  do we get there?  there has now been CRAIG, so Brennen’s goal is to get this thing to middle tier, at which Powell balks.  Therefore we get a one-time only ticket here.  Confluence of a quasi-fundamental right, and a class that, because of the social impact and because of their innocence, is somewhat (?) suspect. The combination makes them a “quasi-suspect” class.  

c.  The right to VOTE:  Reynolds v. Sims:  Factual notes:

· 14th Amend:  Equal Protection Clause.   “One person, one vote.”
· Interpreted as TOTAL POPULATION, instead of voter population.

· Voters of AL challenged apportionment scheme of AL legislature alleging violation of 14th AMM EPC; both state and federal constitution.

· Required honest and good faith effort as nearly as is practicable; that both houses of state legislature have equal rep.  

· Population is starting point, look for equally populated districts.

· Senate scheme not the same as federal Senatorial scheme b/c federal involves states’ sovereignty; counties are creatures of convenience to assist state in govt. functions.

1.  Lower court proceedings:  Alabama’s county-oriented approach, they arguend, was just like the federal system.

2.  Supreme Court notes:  WARREN.  

a.  Urban vote was diluted in representative races, although not on state-wide votes.  Their vote does not count for as much.  

b.  note:  LUCAS:  the Colorado plan.  The voters turned it down.  

d.  Davis v. Bandamier:  Redistricting case.

1.  Partisan advantage by giving your opponents very strong districts.  The net effect is lower number of districts, but they can win more easily on an individual level.  Fully compliant with Reynolds.

2.  Redistricters who overreach, run political risks in that they might screw up the numbers.  

3.  The parties didn’t care about Indiana, but rather were looking to California.  think about standing.

4.  Is there an additional fundamental right to have your vote aggregate with others in order to succeed?  No, too attenuated, court reluctant to get into the districting business.

e.  Shaw:  NC legislature drew Reynolds-compliant district, but there was an element of race here rather than just political oppression.  Issue is clumping people together in districts by race.  O’Connor is 5th vote:  Under certain circumstances the use of race is per se constitutional sin.  Cousins to Adarand and Crosen, but also Batson:  Sin is the government using race as a classifying device.  

1.  1/3 of citizens AA’s, lots of African Am’s, but never an AA representative elected to represent at U.S. Congress.  Devised Minority-majority districts.

2.  Not enough AA voters in each of the big cities 

3.  How does shape relate to race?  Court throws this district out because it’s “funny looking.”  Shaw stands for the proposition that shape can be dispositive:  The funny shape is evidence of racial purpose.  Where it is that attenuated, it betrays racial motive.  Finding racial purpose via the shape.

f.  Bush v. Vierra, the record was more stark.  Findings below were that even though the districts were funny-shaped and produced both AA and Hispanic officers, that wasn’t necessary.  The shape of the district were to save white democrats; minimize republican wins.  

g.  Congress became more insistent in ’81 that max-black possibilities be pursued.  The DOJ promulgated this policy.  In MO, for example, the legislature tried to redistict out a black rep (even though his district was losing a lot of pop), and the courts found this impermissible.  Shaw and others don’t really seem to leave the VRA intact.  Can Congress use race, as a result of their §5 power of EP (VRA)?  Decision seems to say no.

h.  Bush v. Gore:  Majority says that the problem is EP.  The sin is in treating different voters differently.  EP violation measured at the SS level (b/c it’s voting).  The constitutional ISSUE (there was a lot else out there), was the disparity of the treatment.  Seven justices identified EP.  How does that play out?  We know now that those most likely to be undercounted were ethnic minorities.  

a.  Also, the reason the Sup. CT of FL did not mandate the standard for counting the ballots, was that they’d run into a §2 problem b/c only the legislature should do that.

b.  Litigation gets shaped by the plausible outcome.  The largest number not counted were those in Palm Beach county.  Problem is that there is no remedy.  

c.  Should the court have entered this debate?  

L.  Other fundamental right situations:

a.  MLB:  Right to have an appeal; transcript, despite being poor.

1.  Facts:  Wife’s parental rights were terminated; she appealed to the Alabama S. Ct., who denied her in pauperis proceeding; she would be required to pay for the transcript.

2.  U.S. Supreme Court:  Ginsburg found that this did violate EP.

a.  based on Mayer line of cases (both EP and DP).

Doesn’t make sense to make her pay; but it was a civil case not a criminal case.  Court had limited the Douglass line of cases to criminal cases.  This case was clearly civil.  For her to prevail, she couldn’t agrue for free x-scripts for poor people in civil cases.  ($2300 for them in this case).

In the course of argument, McDuff argues fundamental rights.  the Court considered this a close call.  

VII. FIRST AMENDMENT

A.  General overview.  Text of the 1st Amendment provides that “Congress shall make no law…abridging the freedom of speech, or of the press; or the right of the people to peaceably to assemble, and to petition the Government for a redress of grievances.”

1.  Schenck v. U.S. (1919) – Dividing line between legal advocacy and illegal incitement of criminal acts was drawn by use of the “clear and present danger” test.  Test first articulated by Justice Holmes in this case.  Under 1917 Espionage Act, the issue is whether the words “used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring bout the substantive evils that Congress had  a right to prevent.”  This was a factual issue, and the jury’s determination thereof could not be disturbed.

2.  Other cases:

a.  Chaplinski:  Jehovah’s W’s; Crowd had gathered.  “Raqueteer and fascist” is what he called the city Marshall.  Found guilty pursuant to a statute that did not allow him to use “fighting words.”  

1.  talking about the speaker and the listener. 

2.  Justice Murphy:  Fighting words were not protected speech.  1942.  These were fighting words, and thus upholds state decision.  

3.  Less than protected speech  OR  protected, but govt interest great enough  OR  it’s not speech.  This decision seems to be saying “not speech.”  If NOT SPEECH, then you’re an optician.  

4.  Sure looks like speech; furthermore it’s political speech.  ID’s other categories as well:  defamation, libel, obscenity.

5.  It is never expressly overruled, but it really isn’t good law.  

6.  The distinction btw speech and non-speech is still valid.  “Speech” is a term of art.  Court holds that this is not protected speech, it is utterance that looses it’s entitlement to protected speech, because it will incite the listener to violence and is so calculated.  

7.  The difference is in choosing to use certain words only for the purpose of inciting violence.  

8.  Printed words:  Brings it back into “speech,” because one of the factors is proximity and oral vs. written.  Also compelling interest; that government can not control the result.

9.  The question is “how much of Chaplinski is still around?”  The language has been chiseled considerably.  

b.  Brandenburg v. Ohio:  Modern Abrams and Shenck, it is “the test,” but write it in pencil.

1.  Ohio Criminal Syndicalism statute:  Legislature intended to target the “wild-eyed” anarchist about to throw a bomb.

2.  He threatens to march on Washington 400K strong.  Plausibility issue.  Plans to march on Wash to seek redress of grievances.  PER CURIAM:  Usually obvious cases, so obvious that we don’t need to ID the author.  This, however, is PER CURIAM because (Fortas) they all want to endorse it??

3.  Immanence, both intended and likely:  intended to incite lawless action.  May not be accurate:  do we equate somebody who incites a crowd to blow  up the Ed Murrow building versus inciting a crowd to not pay their parking meters.  Serious lawlessness implicit in the logic.  

4.  Clear and Present Danger:  w/ quite a few more limiting devices on gov’t.    B-burg is different; because the result is different, you can punish different speakers differently based on the result.  

5.  Is there a difference in intending to incite the crowd against yourself, or the intent to provoke against somebody else.  

6.  Justification for Brandenburg is that we want the gov’t to be able to attempt to prevent harm. 

7.  Govn’t may suppress speech that is aimed at govt overthrow, If it’s evilly motivated, and credible.  Can’t punish the speaker that advocates overthrow if not in one of these categories.  If you encourage folks to walk away from a draft ceremony.  Advocating a seriously unlawful act.  

8.  Think about the analogy to the attempter:  not available.

9.  Why couldn’t he be prosecuted?  Should he be protected because his proposition is completely implausible; also perhaps because his proposition is completely lawful.

10.  Too easy to trivialize this guy.  But the test is not just for the protection of trivial folks, but for stopping those capable and inclined toward serious crime.

C.  Cohen v. California:  This should be thought of as a hallway case, not a contempt case.  Later arrested by the officer that had requested the judge to hold him in contempt.  Amicus briefs:  You have to seek the permission of the parties.  If you’ve sought permission and denied, you file a motion, and you usually get this.  Harlan’s participation is important in a “man bites dog” sort of way.  Burger was pretty upset about the use of the words, “don’t dwell on the facts.”  Also, “one man’s obscenity is another man’s lyric.”  Cohen was trying to convey a specific point of view.  

B.  Regulation of “Time, Place, Manner.”

1.   Defamation.  S.Ct. can still tell states that there are things they can do, and things the Court reserves.  Fed Legislature too.  Intersection of tort law and const law:  courts were balancing the interests of injured persons with the need to latitude for defendants (speakers), with deference to plaintiffs.  The rules set by courts (and some times legislatures) were tempered by juries, their decision about rewards.  When there is the perception that juries are out of hand, courts and legislatures tend to step in.  Defamation, Times changes everything.  Lewis points:  1) threat to the NY Times was very real; not impervious to attack.  End of 60’s only 3 NY papers left.  2)  AL plaintiff just wanted the Times and others to stop covering civil rights issues.  VRA and CRA were products of media coverage:  films.  Brennen reaches back to the AS Acts to state that defamation is unsupportable.  CASES ILLUSTRATING:

a.  New York Times v. Sullivan:  Cause of Action:  unactionable where reputation could go no lower.  Those in AL who read the Times already thought he was a scum, so there could be no damages.  

1.  People who get protected are people who get things wrong negligently, protects negligent falsehood.  Even when measured by the standard of the trade.  Protects journalists from sloppy work.  You might not WANT to know whether this is false.  Not a small price to pay, court says an acceptable price to pay.  This also means that truth sometimes suffer.  The concern is that press will fear that the risks are too high, even where they get it right.  

2.  Some types of sources are more vulnerable than others.  Smaller papers might fear covering a story because it could kill them if they get it wrong:  not the case under Times.  

3.  Court leaves room for action where intentional falsehood.  

4.  Those in public service about whom false things are said pay a significant price; but the court reasons that these officials, if maligned, can always make their own case and be guaranteed the public ear.  

b.  Extention in Wallace and Butz:  b/c they too have quite a megaphone.  Times as expanded here does so because of newsworthiness.  Cost may be high, but court says that this is the price of admission.  For most it’s a voluntarily undertaken status.  

c.  Gertz v. Robert Welch:  dealt with the John Birch Society, formed in 1958.  Pursued by saying that Eisenhower was a communist, etc.  Defamation suit.  Welch is shot by officer, convicted of murder.  Gertz was the attorney that sued, civil suit.  Article appears in ______, that claimed that there were certain forces trying to turn the people against the police.  Gertz was accused in this article of being a Lenninist that started this movement, Gertz sued.

1.  Trial court didn’t allow damages, because no negligence.

2.  Ct. App. was troubled by labeling Gertz a public figure. If he is, then Times.  If he’s not, what do we do?  

3.  Times through Gertz gives the court an opportunity to declare what they decide and what they don’t.  State can say that they are going to get out of public figure determination business.  State has the obligation of defining.

4.  Court says that “here’s how you decide.”  We don’t want to chill the press, but we also want to leave room for states to protect those whose status as public figure is tangential.  What can states do?  Even for non-entities, no fault is not available.  Have to prove actual damages, big deal because it’s so hard to determine damages.  To get punitive damages, you have to…demonstrate actual malice.  Reckless disregard also counts.  Malice doesn’t have its ordinary meaning:  “Knowing falsehood and reckless disregard.”  

5.  Involuntary public figures.  There will be these folks, a la Linda Tripp.  Court rules that this just sucks, but nothing you can do about it.  Even if they didn’t choose it, concern for freedom trumps that would-be plaintiff’s case.  Gerald Ford guy; homosexual who saves the President.  “Tough shit.”  By doing this policy balance, the court’s activities begin to look a lot like legislation.

6.  Unlike legislation, those who are not pleased with the outcome can do nothing about it.  

7.  What about the establishment of “reputation restoration courts.”  There have been proposals to form this, but const is in question.  Not sure if its been tried.

8.  The Pat Robertson story, McClusky told a story about Pat Robertson.  

d.  Hustler.  The Larry Flint and Falwell.  Nov. ’83, Hustler published an interview parody with Falwell.  It was considered in somewhat poor taste, although pretty funny.  It was definitely well-labeled as parody, and therefore libel tossed out.  IIED claim was awarded by jury:  $200,000 against Flint.  

1.  CA 4 upholds all of the tc proceedings.  IIED only.

2.  Supreme Court:  Unanimous opinion.  Renquist writes this opinion, a la Harlan’s opinion earlier.  It was fairly narrow, however.  Doesn’t touch on situations where there WERE falsehoods, etc.  Cartoonists submitted amicus that we can’t fashion a rule to outlaw this without chilling the cartoonists.  So the cost is that some stuff gets produced that gives us the creeps.  There seems to be greater protection for this type of stuff than there was 40 years ago.  

D.  Hate Speech.  Cases:

a.  NSPA v. Village of Skokie (1977):  Facts:  small group of “Nazi’s”, 40-50 people.  Couldn’t march in Chicago because of an insurance issue.  Tried to get a permit to march in Chi or the surrounding suburbs.  Skokie required a 350 K bond.  Large percentage of the pop was Jewish.  City filed for injunction, was granted by the state dist. court.  April 28, court granted the injunction.  Skokie claimed that the jews would turn violent; holocaust survivors and their families.  Court found that the Nazi’s would likely incite violence.  “Incite.”  Ill. App. court refused to stay the injunction.  Nazi’s decide to move the demonstration up a day.

1.  Permits:  Had to get a permit, but under the discretion of the village manager.  Also, insurance requmnet could be waived.

2.  ACLU brought this to the S.Ct., Stevens extends to the full court.  Article III vs. state judges, difference has to do with who has to get elected.

3.  State distinguished the swastika business because of the “fighting words” difference.  This political speech inflicts pain of a certain greater magnitude.  The strength of that claim, undermines the state’s argument, b/c they wouldn’t respond the same way to the converse.  Are we looking at real motives?  yes, and we look hard.  Peering into the real motivation of the city.  

4.  Think about the parallel between the enactment of these ordinances (no swastikas), and the freedom of religion.  Again, looks to motive.  Particular concerns when the ordinance seems to have been brought against an upcoming event; not an old ordinance now being applied in a discriminatory manner.  

5.  ACLU:  This was a transforming moment for them.  They really lost a lot of members.  There is a real cost to defending these very unpopular clients; ups the ante on the Art. III judges concept.  It’s contemporary popularity is quite finite.  

b.  R.A.V. – Cross burning.  Looks to the ordinance:  ST. Paul, Bias – Motivated Crime Ordinance.  See brief.  To violate (as does a burning cross) becomes a misdemeanor.  The State DC dismissed b/c they felt the ordinance was overly broad and content-based.  S.Ct. did not agree, relied on Chaplinsky’s “fighting words.”  

1.  The court was unanimous in striking this down, though divided on reasoning.  They don’t reach the Chaplinsky question, so it’s not ruled on squarely.  General rule that content-based regs are invalid.  Exceptions:  

a.  if sub-class has to do with particular effects of the speech.

b.  dancing around to protect other decisions.

c.

2.  Compelling state interest?  Yes, but they could do it by other less drastic means.  

3.  Disfavored groups:  City council envisions the African Americans that would take great offence and maybe more.  But also the Klan would be a disfavored group.  Maj. isn’t saying that the city can’t punish these kids, but rather not under this ordinance.

4.  If this city had an open fires regulation, they could be prosecuted under it.  Put yourself in the position of the drafter.  Twin cities had been an ethnically homogenous area.  Concerns were getting bigger and bigger.  Councilor asks for an ordinance on this.  Being vague is Constitutional sin.  So we have to define with specificity, and now you betray content neutrality; doesn’t treat everybody the same.  

5.  Concurrences:  White’s – He was concerned about an over-breadth problem.  Wants to keep it narrow.  Something being within or without a category.  

6.  Strength of the state’s interest of protecting those who would be outraged by this action.  But others on the court are worried about state’s proscribing speech that some might find offensive:  campus speech codes.  

c.  Wisconsin v. Mitchell (1993).  Group of individuals who had just watched Mississippi Burning.  Mitchell was charged with aggravated battery for beating the shit out of a white guy.  The WS statute would add seven years in aggravation for selecting a victim based on race.  The differentiation based on motive becomes constitutionally debatable.  

1.  WS Ct. App, upheld because it was action not speech.  S.Ct. reversed and upheld conviction based on RAV.

2.  S. Ct., SCALIA:  Unanimous, what’s a-matter, can’t you read?  Sets a limit on RAV.  Speech/conduct distinction is a problem.  Court says that you can differentiate based on conduct; RAV, however, outlawed expression and speech.  Also an over breadth problem.  If he had participated in some racially linked free speech activity, can you argue that this would chill speech because his presence there might be introduce to argue for the aggravation in question here.

3.  Motive can definitely come into play in other contexts.  Can sentencing judges use motivation?  Yes, of course.  This is trouble.  Tribe: To say that motive can’t be used, …

4.  Thomas asked a question, but nobody understood what the hell he had asked.  Are whites and blacks treated similarly for similarly motivated offenses?

E.  Political Speech and Campaign Finance Stuff.  Money as speech.

A.  Buckley v. Valeo.  Court struck down the FEC check-writing provisions of the FEC.  A president and a challenger were differently situated, Reagan needed money to run his campaign and Ford didn’t need the money.  Ford had his hand in that.  Senator Buckley and major campaign contributors were plaintiffs.  Why did these guys want to give big checks?  Because it gives certain people real privilege from politicians.  Decision was PER CURIAMS.  Tend to be cases that are “oh yeah, “ in nature.  This is a per curiam written by many different folks.  

1.  Upheld the 1K limit, because the government’s interest was in protecting democratic ideals.  If campaigns SEEM corrupt, people will become cynical (go figure!).  

2.  Giving individuals that much ownership of a candidate was problematic.  Congress reached this conclusion because challengers have no other way of becoming players; have to spend a lot of money in New Hampshire

3.  Court says that Congress lacks the authority of cap expenditures.

4.  Relationship:  The contribution limit gets placed under considerable pressure, b/c wealthy candidates can spend all they want.  A level playing field is not a compelling governmental interest.  If you are contributing to your own campaign, it’s an expenditure, not a contribution.

5.  Also, an individual can spend all he wants on another’s campaign.  If the person just spends it, no regulation on it.  But there cannot be any coordination.  It can’t say, “vote for George Bush.”  instead “call Hillary Clinton and tell her to stop molesting children.”

B.  Shrink Missouri:  Redmond challenges the Missouri scheme, claiming that he could have won.  Buckley applies to states, and remains good law.  It ends the question as to whether the court would relook the Buckley decision.  

C.  Colorado Republican Party.  Tim Moore.  The party started running ads against their opponent, Moore, in excess of the Colorado statutes.  Congress cannot so limit, says the Court.  maine, AZ, NJ have enacted limits on spending and coupled this with public spending for campaigns.  

F.  Obscenity – sexually explicit expression.

K.  Roth v. U.S. (1957) – Made it a crime to mail any obscenity.  “Obscene, lewd, lascivious.”  This was Brennan’s attempt to recognize the state’s ability to punish such behavior as well as cabin it.  He developed a test for this.

1.  Defines the limit of what legislatures may do and may not do with respect to obscenity.  He lays out the test:  “Whether the average person…contemporary...”  Rejects the “clear and present danger” test, using the Bornay case.  What would it look like if we used it?  Rape or things in that category, but no “danger” in people’s minds becoming compromised.

2.  Obscenity does not have any value, whereas protected speech, even if unpopular, is something that has value.

3.  Differentiates between sex and obscenity.  Sex is NOT something that should be regulated.  States may punish obscenity, but you may not define it.  That “other stuff” is protected, the broader range of sexual discussion.  Why is it protected?  Because it has value in public discourse.  The balancing is extremely contemporary and does not peer into the motivations of the drafters.  Juries must be used to gauge the “contemporary views” of the time.  There as a weather-vane rather than as testers themselves.

4.  Roth states that a particular piece of obscenity must be focused on as a whole, rather than just the smuttiest parts.  The non-prurient stuff surrounding the obscenity should not matter, and should not be proscribed by states.  Trying to reign in prosecutors and juries who might get over-zealous.

5.  What does “community” mean?  It incorporates a local approach.  Primer communities are not obligated to tolerate stuff just because we could find some other place that does.  The disparity between different areas / states can be justified, and still talking about THE first amendment? 

a.  Potter Stewart’s statement:  “I can’t define obscenity, but I know it when I see it.”

b.  Porno is the larger category, obscenity is a term of art, limited to sexual stuff.  What about violence?  Social harm is greater.  

L.  Miller v. California (1973):  Miller convicted of knowingly distributing obscene matter, mailed a brochure to everybody.  State court system handled it,  but no opinion published because they are politically accountable.  

1.  Gets up to the SCT, limits Roth or expands it, depending on how you look at it.  Seems to state that Roth has been misread.

2.  Cases after Roth got off track:  Memoirs.  The application required a showing by P’s of “no redeeming value.”  Impossible burden to meet, or at elast easy one to defend against.

3.  Burger (?)  Whether the work when taken as a whole has any redeeming literary, scientific, etc. value.   Even if the “itching in the audience” is the same.  

4.  Brennen seems to retreat, so he dissents feeling that the Court was stepping all over the 1st.  He would limit the state’s ability to control to juvy’s and unconsenting adults (obtrusive exposure), and outside of those categories, would limit the state’s ability all-together.  

5.  The basic idea is that obscenity is outside protection of the 1st, Porno is not the same, and states are required to tolerate some porno.  Is this about speakers or about audiences?

G.   Pornography to children:  State’s right to impose restrictions.  State’s always have a greater right to control this behavior.  State can control the sale that would otherwise be protected under Roth.

a.  Ginsberg v. New York.  States can punish those who distribute non-obscene soft port to kids.  Kids harmby by material that adults would not be harmed by; STATE’S INTEREST:  Parens Patriae Interest.

b.  Compare to Ny v. Ferber:  Kids are not the audience here, but rather are the participants.  Court says states are free to squelch this stuff, because involving the kids may scar them; more analogous to a labor law than porno stuff that address audiences..  Balancing approach:  sate interst to safeguard kids and prevent sexual abuse; that’ enough to give states a right to punish.

· See the connections here between kid actors and kid consumers.

· The important distinction is finding things that are not ROTH or Miller.  Where can the state reach, and where can they not.

c.  American Booksellers v. Hudnutt:  Heated argument about what pornography was and what it’s effects were.  It was an identifiable system of exploitation.  Some took issue with it because it propagated the subordination of women.  Indianapolis seemed to have a plethora of this stuff.  

H.  BROADCASTING:

a.  Red Lion:  see last year’s outline.

b.  FCC v. Pacifica:  see last year’s outline

c.  ACLU v. Reno (1996):  Tried to establish that the CDA provisions were unconstitutionally vague.  There was a lot of attention lavished at the DC level, with a lot of effort to analogize the internet to some things (other mediums), and distinguish from others.  They’ve tried to screen lots of “indecent” stuff.  CDA had some reference to pacifica, which was a radio case:  civil deal whereas this was criminal.  

1.  Scarcity:  in radio, there was a scarcity of bands, whereas with this there is very little.  

2.  Secondary effect of indecency:  crime in the neighboring areas.  Renton.

3.  CDA cannot be a time, place, manner reg because it is a content reg.  

4.  Pacifica seems to be implicitly limited by this case.  

5.  2 tracts, vagueness, but if Congress was overly specific, there could be an overreaching problem.  Real catch 22.

6.  CDA didn’t mention “defined by state law,” and also found that Miller had been limited to sexual stuff, whereas CDA included “excretory” content.  Societal value requirement was absent.  

7.  Gov’t’s argument that they were afraid that the internet would die because of internet.  

8.  Didn’t rely so much on the lower court’s fact-finding, but rather it’s analogizing.  Analogizing:  It’s most like X.  They found it most like broadcasting; could have chosen newspapers, zoning, etc.  Analogizing was probably outcome determinative.  It was the most speaker-friendly outcome imaginable, could have been very different.  Really limited government.  Found distinctions with many other cases like RENTON, where tags were seen as appropriate.

9.  With regard to indecency, one of the questions left open is whether this case has delimited Pacifica and others, wherein govt’s was given substantially left free to limit, or whether it was internet specific.

10.  They really don’t know much about this.  Whatever they rule, they realize will be obsoleted by technological changes.  Unlike newspaper cases, where other mediums probably won’t change much.

I.  Commercial Speech:   Historically outside the protection of the 1st Am., but there we see a shift. 

A.  Virginia Pharmacy Board v. VA Citizens’ Consumer Council.  -  Limited whether or not the cost of drugs could be published by the defendant.  P’s argued that access was there.  Was the consumer interest in finding the good prices met by calling around?  By banning commercial speech, they’ve diminished the incentive for a lower price (and they also make it harder).  Without info, market forces don’t work as well.  More of an Adam Smith case than a James Madison Case.  DC found this unconst.

1.  S. Ct.:  Interest in the free flow of info is in the interest of free market and democratic process, although this is kicking up dust.  Govt’ can step in where the content of such communication is untrue.  Because it’s truthful info and a lawful product, then this should be permitted.  It’s in the best interests of society to keep society informed.  

2.  Lawyer advertising:  Constained by VA BOARD, it was constrained and finite, but there was some room for gov to control.  State’s interest in protecting the dignity of the profession??

3.  Ohio:  Limits on lawyer advertising.  Couldn’t use pictures, was simply letting them know about their rights.  Had a picture of an IUD, which was ruled impermissible.  Argument for the lawyer, women don’t remember the name of the IUD manufacturer, etc., but could remember the sight.  

B.  Posadas.  Puerto Rico had a statute outlawing certain gambling.  Rule formulated was that you couldn’t advertise in PR, BUT you could advertise the gambling stuff outside of PR.  One company was being punished for violating this rule.

1.  DC and appellate Court said very little.

2.  Applied Hudson test

1)  If speech is proposing an illegal transaction, trap door opens. 

2).  If is misleading fashion, same thing.  but if legal, it’s ok.  (FDA can tell you what the claim can be

3).  govt interest:  Must have one well articulated.  Prcans not impoverishing themselves.

4)  Must not be aimed in an overinclusive manner.  

If the first two prongs survive, then you go on to a balancing test.  Looks a lot like middle tier; CRAIG.  Closeness of fit?  Originally adopted in speech cases, expanded to EP.  It’s sort of a JV less drastic means test.

3.  States can ban gambling, but having refrained from doing so, can they be limited from outlawing this lawful product.  If they can ban it, can they ban it’s advertising if they wish?  No, 44 LIQUORMART says that while you can do something greater, if you don’t then you may not necessarily allow something less.

4.  the big battle is Smoking; govt has chosen not to ban smoking although it could if it wanted to.

C.  44 LIQUORMART: outlawed advertising of all liquor.  Govt’ interest is that we want to avoid advertising cause people would get even drunker.  Artificially high prices might discourage some drinking.  Court fragments messily on this one:

1.  STEVENS – Starts to focus on misleading or deceptive sales practices; ok for gov to meet middle tier.  But if truthful, but there is less reason to depart from protections of 1st Am.  State says:  

a.  rather have people in the dark about prices.

b.  want prices to be artificially high.

Cant’ be explained away by a commercial / non-comerical distincion.  Paternalistic rationale of state, restriction is very specific.  State COULD outlaw booze, could raise the price to achieve their ends, etc.  Other ways they could achieve this objective, but instead choose to say that you can’t advertise truthfully about booze.  

· Will this work?  Maybe, but a lot less effectively than the other methods.

· True rationale:  Passed at the behest of liquor dealers who would rather not have price-competition.  

2.  Other members of the Court; Vice will not get you out of protection of speech.  

3.  Others call into question the Hudson test, and you have to chart to find out that there is not a majority for that proposition.  

4.  The big enchilada here is Tobacco advertising.   

More notes wrapping up Commercial speech:

· Sullivan was “commercial speech” in that it was a paid ad, but the court doesn’t linger long on that before treating it as “political speech.”

· One of the functions of the 1st Am is the protection of the marketplace, not necessarily the marketplace of ideas.

· Tobacco:  The stated interest here is kids.  Interest in keeping kids from smoking, because that’s where people start smoking: few adults take up smoking.  Banishment of Joe Camel, tv ads, etc.  Would they now survive const scrutiny now after 44 Liquormart.  44 Liquormart gets rid of Posada.  

· In CONLAW more than in other subjects, much gets lumped together, and that could be the case here.  LOOKING TO THE INTERSECTION OF AREAS.

· Content neutrality, time, place and manner, etc.  In the merger here, is where the law takes shape.  The principle 1st am sin is content neutrality or the violation thereof.  

D.  Samuel Schuster:  Son of Sam case, NY stat that outlawed a criminal making money from his or her crimes.  A trust fund would be set in escrow for the victims, and they would have five years to initiate a civil suit.  Hill:  Wise Guy Life in the Mafia, it was later made into the movie Goodfellas, which was about the life of a mafia lawyer.  NY ordered that this money would be placed into such an escrow account.  SS claimed that this statute violated the 1st and 14th bc it was content based.  Not applicable to the press.  Board’s argument was that it didn’t limit speech, just money that could be derived from the sale of speech.  Not prior government review.

1.  DC agreed with the board.  Cited O’Brien.  Government interest was victim compensation.  The other was that the public gets the creeps in criminals profiting from their crimes, which made this law amazingly popular.  Great political pressure on the judge.  

2.  Ct. App:  affirmed the result, but did find that it impaired speech, but that it passed SS.

3.  S.Ct.:  O’Connor.  8-0, Thomas didn’t participate.  Found that the statute did chill speech.  Found that the statute was overbroad, but recognized that the govt had a compelling interest.  Marketplace of ideas and marketplace merge.  It was content-based.  Kennedy would have stopped the inquiry right there.  Content based because of the identity of the speaker – criminal.  What about those who had been criminalized such as MLK and others?  Access to an article III judge is not understated.

E.  O’Brien.   Universal Training and Military Service Act, prohibited burning draft cards.  (mutilation).  Defendant argued that the act was unconstitutional because it suppressed free speech.  Heard by a 3-judge panel.  Admitted that he committed the act, but raises constitutional defenses.  

1.  Supreme Court:  Warren gave the opinion.  He employs the test that a government reg is justified if there is an important govt interest, and the statute’s imposition is no more imposition than needed.  Govt’ passed the test in this case.  Prongs of the test:

· within the constitutional power of the government.  Doesn’t make any sense.

· is the government interest not at all related to free speech? legitimate and not afoul of the protected speech.  Global warming example.

Why does this guy burn his card?  In protest to the war itself.  What function does criminalizing this behavior accomplish?  In some ways, it increases its newsworthiness.  

J.  School Speech Cases:
a.  Tinker:  School speech issues.  Suspended students for wearing a black armband.  She took it off and was suspended anyway.  Another student also wore an armband as an act of civil disobedience.  Others suspended as well.  Iowa Civil Lib Union stepped in.  School board was sued for an injunction.  An 8-year old was involved as well.

1.  Supreme Court:  This was protected speech because there was not a threat of disturbance.  Problematic bc what would be the result if not?

2.  There is a boundary-drawing issue that tends to be dispositive, since political buttons and iron crosses were allowed.  Indicates content basis.   One of the roads not taken is the fact that these are kids!!  Different result because they are kids.  Fortas:  Extended all of the protections of crim procedure to kids; kids aren’t categorically different for all such cases.  This might be different because it is school if it is distracting learning.  The school has to be able to control that speech.  What if there had been a fight?  

3.  What is the governmental interest in suppressing Bart Simpson speech?  Government has limited ability in that regard.  Here government is getting at the expression of ideas?  Do managerial responsibilities allow schools to restrict certain types of speech?  

4.  Tinker remains law, but they chip at the edges.

b.  Fraser.  Student rally wherein student in nominating fellow student for office, used a long sexual metaphor in his speech.  He was removed from the list of speakers for graduation, although he had run it by a teacher first.  2 days suspension.  

1.  S. Ct. reversed the lower courts giving of damages  

2.  Court has a collective aneurysm about the content of the actual speech.

3.  They discuss Tinker, apply, but do not find it controlling.  b/c Tinker is political speech.  This, they rule, is different.  But it’s as political as it gets, “vote for A.”  But he had made a decision to use this speech for its effectiveness.

4.  State’s interest:  That it has a disruptive effect, they were particularly concerned about the females in the audience.  Corruption of the women.  The comparison is COHEN V. CALIFORNIA.

5.  Count was 7-2, more or less.  Brennen was unable to join Burger’s opinion.  

6.  The fact that it was a student environment significant.

c.  Hazlewood.  School paper, principal didn’t like a couple of the stories, so it was published without the articles.  Students sued claiming that this infringed on their 1st Am. rights.

1.  Tinker distinguished, not a public forum.  It was under teacher control.  It was a cirriculum, not a paper, and in teaching certain things, the school could make whatever teaching choice they wanted to make.

2.  It may look like a paper, but it’s a class, and state can control what is taught in school.  

3.  independent  paper would not be governed.  

4.  If newspaper wants to criticize the principle, and he has none of it, what result?  It might be removed completely from the 1st Amendment.  Brennen wonders what we’re teaching about the 1st Am if we’re not letting them print these stories?  Role of editor replicated by school officials.  

d.  Pico.  Censorship, removal of objectionable books.  Book-review committee, equipped them with matches.  School board.  Slaughterhouse Files, Naked Ape, Soul on Ice, committee recommended to keep five of the books.  Removal of books.

1.  DC found no violation, would not remove the books.

2.  Ct. App.  affirmed.

3.  S.Ct.  No law here, court split on the merits.  White goes off on a CP issue, so no law here.  Brennen, Marshall, Stevens.

4.  Schools don’t have to run libraries, but if they do, they have certain 1st Am. implications.  Difference btw not buying a book, and getting rid of one that’s already bought.  Budget, decision should be chosen based on content as opposed to “green ones.”

5.  Categorical decisions against suspect classes isn’t permissible.  The above distinction doesn’t hold up, Ellis says.  Some restraint, but content can’t be irrelevant to the chooser on the way in or the way out.  Can’t get rid of the books on the basis of content.  

6.  Another item that comes out of this.  June decisions tend to be rushed b/c they are trying to get out of town.  Also, the other kids wash out except for Pico.  Burger starts making calls to find out when this kid graduates, to see if he can get rid of it on mootness.

K.  A note about “overbreadth and vagueness.”  SEE Last year’s OL  Also:

L.  Compelled Speech.

A.  Wooley.  License plate case, this guy covered his “Live free or Die” with duct tape.  Reached the S.CT.  

1.  Focus on the respective interests.  Govt’ interest is in chasing people down.  Uniformity of license plates, statute was probably designed to keep folks from covering the whole thing.  Their interest in the particular “or die” starts to look flimsy, in comparison to their interest in not having the entire plate covered.  But so does his.  Nobody will ascribe meaning to this guy’s plate.  

2.  Guy’s interest is in not having people thing that he believes the slogan. 

3.  S.Ct. strikes down the statute as applied to him, but cabined in 1st Amendment terms.  Right to speech has as it’s corrolary in the right not to speak.  Prune Yard similarity, that the owner of the mall wanted not to have the kids’ speech ascribed to him.  

4.  Doesn’t work for government employees that have to say stuff (like cops giving Miranda).  

5.  Wooley is an important case in that it gives the contours of what the state’s interest must be in compelling speech.  What is the level?  SS or rational basis?

B.  Tornillo.  Labor organizer that organized stuff for the teahers’ union.  Two really nasty editorials.  He wanted to have his reply printed verbatim, and they refused.

1.  S.Ct. reversed Florida court.  Florida had ruled that he should have the right to have his message printed.  

2.  S.Ct. reversed on 1st Am. grounds, can’t compel a newspaper to print something.  The control here is that the paper must be appealing to the audience.  What is the newspaper’s interest?  Freedom of speech is in pursuit of the goal of free debate.

3.  NP interest, cont’:  If they had to print his response, most would not ascribe it to the Herald.  Infringement is of modest scope.  Ways to view it:  Only a certain number of pages, line-inches are available; not printing his piece could allow for more advertising, or for them to slam him again.  The other way of viewing it is that they wish to be the only voice in the debate, and not printing the opposition view furthers that goal.  

4.  Dramatic when compared to Red Lion; Congress’ determination that you had to give equal coverage to both time.  Equal time was upheld, but it might not be valid today.  government can tell broadcasters that they have to give the other view, the public’s interest in getting a balanced view.  Finite end of the spectrum, only so many channels that can be used for broadcasting.  The distinction is not in the nature of the mediums, but rather in the finite nature of the airwaves in broadcasting.

5.  “Profoundly ass-backwards.”  Limitations of starting up new papers / TV stations.  Hard to follow that logic because nobody can economically set up newspapers these days.  In reality this medium is just as finite for economic reasons.

6.  The ownership of the airwaves also figures into this distinction, as opposed to public ownership of the stations themselves. 

C.  Hurley:  Transition to the association stuff.  Public Accomodation statute, anti-discrimination law.  Gay and Lesbian group that was denied a permit to a parade.  Trial court ruled in favor of GLIB, the parade is a “place,” because during the parade it would be considered a public place.  Veterans council had no criteria for being selective with respect to the rest of the participants.  TC found that there was no unifying theme that the vet council was trying to portray.  

1.  S.Ct. rejects the lower court interpretation of the issues.  It is a form of protected speech because it was seen as an expressive activity.  

2.  Court here says that you can’t compel the organizers to send the message that GLB espoused.  

3.  Ellis found this case encouraging, because Souter seemed to support the constitutionality of the 

M. The Press Clause:

What independent meaning for the press clause?  Distinction between the individual and the press meant a lot more at the end of 18th than it does now.  Now, the “press” is a huge institution.  

A.  Minneapolis Star:  Newspapers have been traditionally exempt from sales tax for practical reasons.  The state had imposed a tax on the production stuff for the papers.  Newspaper challenged the use tax as an unconstitutional infringement on speech.  Found Grogon to be controlling.  

1.  Special use tax was impermissible because it singled out the press; and also selectively taxed a small group of papers.  Visitting the tax on newspapers, and furthermore visiting the tax on certain papers within the subset of all papers.

2.  Picking and choosing among papers proves to be constitutional sin.  It could become a connection with legislatures visiting a penalty on those papers that speak critically on them – even though there are no facts like that in THIS case.  It could happen in other cases.  They COULD put a tax on each paper, but this would drive the small papers out of business.  

3.  

B.  Cohen.  Writer found some dirt on one of the candidates in a gubernatorial race.  The issue here is the newspaper’s breaking of their promise to them.  Reporters had outed him.  Promissory estoppel.  speaker sues the paper.  Is the court restrained from enforcing PE when it is doing so in the context of a newspaper.  Similar to enforcing grand jury gags etc.  If the truck delivering papers runs down a pedestrian, can the state be estopped from permitting suit because the tort would infringe on the paper’s 1st am. right?  Obviously not.  PE could be enforced.

1.  The dissenters focused on the subject matter of the material: political campaign.  

2.  This law was a law of general applicability; different from when the press or a religion are singled out.  

N.  Religion Clauses – Free exercise and Establishment:

I.  What was the intent of the framers?

A.  The role of originalists.  Is that even relevant?  The suggestion is that there is a much wider variety of sensitivities, and the original conversation might not even be relevant.  

B.  Parallel track with the 8th Am:  With some things, we will look at originalism.  But with others we won’t.  In addition to what the framers thought, we might now look to contemporary concepts.  Step back and look at the methodologies.  

II.  Freedom of exercise clause:

A.  Lacume religion.  Santorea, developed in the Carribean, originally from Southern Africa.  Supplanted many of their figures with Catholic figures; involved animal sacrifice.  The Lacume Society formed and attempted to get more organized to improve their legal status.  Hialeah, FL.  City Council met in an emergency meeting to pass ordinances targeting the church; facially discriminatory.  Again, look at the exceptions (kosher preparation of meat, etc.).  No argument that these ordinances are at all neutral.  Has a more pointed purpose.  Law of general applicability would be different.  What is the interest?  Gov’t interest:  improperly prepared food, compromise of the sanctity of children; fear of violence of the young kids.  Health issues legit.

1.  S.Ct.:  Kennedy.  Begins with the failure of the Smith test for failure of neutrality and general applicability.  Inquiry into true motive (Scalia balks), and inquiry about statutory interpretation (Scalia balks at looking into the history of the body that passed the law).  

2.  In those circ’s, if we can determine that a law dis’s against a religion, we will treat it similarly to EP, but at the SS level.  Very similarly processed.  could have been litigated under EP, but not because Ex. clauses available.  We can look at the three prongs of EP under religion.  

B.  Wisc. v. Yoder.  Parents convicted of not enrolling kids in high school.  Amish family.  Parents wanted to raise kids in a different environment.  Focus on spiritual values.  Statute has compulsory attendance at school until age 16.  trial court recognized an infringement, but found the law to be reasonable and Constitutional.  App. court upheld, but state s.ct. rev’d agreeing with Yoder’s contention.

1.  Supreme Court.  Nearly unanimous, BURGER.  Calls for a balancing btw these two rights.  He compares this to Thoreau, that if people wanted to pull their kids out for political or philosophical reasons, but where religious.  See the distinction between Free-ex and EP matters.  But because it was religious, then the family is permitted to object based on religious beliefs.  (see sim btw this and draft cases; congress can grant an exemption to religious conscientious objectors).  

2.  State’s interest is well-educated citizens; kids as future voters, and second kids in an economic sense, and third, that state has interest in a more educated workforce in the aggregate (related to 2nd).  

3.  What does BURGER say about the Amish?  He loves ‘em, hardworking salt-of-the-earth types.  Doesn’t bare that much resemblence to the reality.  a substantial number of these kids go into town to work at the cheese factories.  Makes a big deal about how long they’ve been around, and this seems reassuring to him; dispels the possibility that this is fly-by-night or that the principles were developed to get around the law.  Ellis finds this disturbing because the start-ups are the ones that need the most protection.  If fre-ex is for the protection against a government.  

4.  We should also listen to the kids in this issue.  Wants to recognize a religious right in them, not just the parents.  As kids enter adolescence, they should have Constitutional rights independent from and perhaps sometimes in conflict with the parents.  DOUGLASS brings this up in sep opinion.

5.  Law of general applicability, so not Lacume, it’s Smith or City of Boerne.  What if the Amish had been excepted?  Creates an establishment clause problem because legislature can’t play favorites wo running afoul of the Constitution.  

B.  Ling.  Forest Service commissioned a report about the impact of some road-building over land that is viewed as sacred ground by NA groups.  Chimney Rock site.  Their contention is based on noise.  

1.  All or nothing flavor; central to the holding is the fact that the government owns the land.  If the government were enjoined, then they couldn’t do anything, and therefore the Court allows them to do everything.  

2.  O’Connor’s opinion.  

3.  Consider Bohen v. Roy; objection by the parents of the assignment of SS # to their daughter at birth.  If so assigned it would impair her spiritually.  Court is fairly dismissive of this claim; govt’s interest is that there could be a lot of kids with similar names.  

C.  Goldman:  Psychologist in the Air Force, ordered not to wear his Yamika.  Brought an action in Fed. Dist. Ct. that this infringed on his beliefs.  

1.  Like Koramatsu in the Court’s deference to the military.

2.  Said that the military need not tolerate such protest.  Individual autonomy is not the same in the military.  Says that the court had to have deference for the military, that the republic would be imperiled if this guy wore his Yamaka indoors because they know this stuff and we don’t.

3.  Court is worried about the intrusion upon military law.  They are also worried about Sikhs, worried that more elaborate headgear that might get caught in machinery.  Also, uniformity is a virtue in an of itself.  If 

4.  The oral argument:  The argument for the first 15 minutes turned into Yamika jokes – court treated this as relatively trivial.  EEEE-ick.  

D.  Smith.  Peyote case wherein Oregon refused unemployment benefits for NA’s who had been canned for ingesting peyote.  Upheld lower decision finding that this does not infringe on free exercise.  

1.  Scalia’s opinion touches on the issue of conduct (you can believe what you want, but your conduct is not protected), but back off a bit.  Lots of conduct proscribably under Smith, but because of the character of the law that proscribes it (GENERAL APP, vs. specific)  Ex:  using wine in mass.  If law proscribed “using wine in mass” no good; if law made the state dry, then OK.  Not belief vs. behavior.  

2.  Test HAD BEEN SS wherever there was an infringement.  

3.  Compelling interest with no less drastic means – this goes away with SMITH.  Why?  What to do with YODER?  They grandfather it in.  SS was appropriate there, because unlike this case, TWO rights involved.  Religious right of exercise, and parental right to determine child’s behavior (another MYER right).  You get SS when these religious rights travel in the company of another CONST right.

4.  Court never said what the MYER right was:  fundamental?  Kinda screwy.

5.  We saw this before in Paul v. Davis, 

6.  Couple of ways to get into SS:  Law of specific app.


Also, if general law infringes in the company of another infringement.  

7.  Why this rejection of SHERBERT?  Scalia says otherwise there would just be too much objection.  If every religion had this ability, then government would come to a grinding halt.  Religious diversity increases the problem.  State legislatures are the place to protect religious freedoms.

III.  ESTABLISHMENT CLAUSE:

Note:  The “Lemon Test,” is the test to be applied – “except for when it’s not.”

1.  Secular Purpose.

2.  Principle effect doesn’t advance religion (or retard, which is usually dealt with under free exercise.

3.  No “entangling” of government and religion.

A.  Return to originalism.  Argument there is that all the EC does is prohibt states from declaring itself to have some official religion.  Secularism. 

· The question is whether other endorsements of religion are also afoul of the EC.

· Levy:  Found that the colonial times had all sort of establishment.  Even local option laws that established local churches, and compelled taxpayers to support the churches.

B.  Engel.  NY board of regents drew up a non-denominational prayer, dictated the prayer be said in the classroom after the pledge of allegiance.  Students didn’t have to say the prayer, but had to call attention to themselves.  NY has a board of regents for its lower school board.  Made this up for the moral edification of the students.  Group of parents from a variety of faiths objected, and said that this was contrary to their religion.  

1.  S.Ct. reviewed; all the NY Court had upheld this prayer practice.  BLACK wrote the opinion.  Found that this was a religious activity; a program, and was therefore afoul of the estab clause.  

2.  Emphasized difference between estab and free exercise.  Even though there is not coercive measure, indirect still caused a problem.  

3.  Government can choose religion over irreligion; just not espouse a particular religion.  

4.  With the newer cases, Court seems willing to reach further in to protect against establishment violations.  

5.  Case is now over 40 yrs old.  Engel is up there with Roe, Brown, in terms of the public’s disdain.  Marbury capital finite, should they have used it here?  High cost decision.

6.  This sets up the reaction in Lynch.  Government wants to send a truckload of money to parochial schools, people want to know why.  Parachial school then was almost all RC, some Lutheran.  Cases dealing with that from NY, CT, MD, etc.  are unintelligible.  Gist:  money spent on crucifixes no good, but money spent on secular educational stuff is OK.  Lemon test that has no rhyme nor reason.  It has 3 prongs:

· does law have secular purpose?  (if both religious and secular, then it’s OK.  So less litigation here.  But some cases are appearing:  moment of silence cases. Will look past proffered silly secular reasons.)

· does the primary effect of the law advance / hinder religion?  (almost all of the cases were under this prong)

· does the law result in too much co-mingling of government of religion?  (doesn’t come up much)

B.  With the funding of these schools, money is fungible, so there can be some money laundering.  

C.  O’Connor seems to say…

D.  In God We Trust, other governmental stuff; governmental endorsement or religion has survived.  So Court comes up with de minimis requirement:  Ceremonial deism.  Govt can make people espouse this because nobody takes it seriously; won’t affect anybody, won’t influence anybody.  That religious stuff is so trivial that no harm – no foul.

E.  LYNCH.  There is a religious representation of the symbols:  Nativity scene, ACLU sues because its city-owned.  

1.  BURGER writes opinion.  Sep of church and state.  They announce a lemon-free zone; it’s guidance, not binding.  Not sure what they are using.  Constitutionally saved by its tackiness.  Mixture of all the secular stuff.

2. Focuses on the motive.  The reason the city had this thing was to enhance shopping, not to get people to convert to Christianity.  Religion becomes incidental and thus tolerable, but no clear lines as to what you can do.

O.  Freedom of Association:  See Roberts material from brief for class.
VIII.  State Constitutions:

I.  State Constitution.  Take a look at state constitutions. Look at the starting point:  State Supreme Courts, if they act on adequate and independent state grounds, there can be no review.  Only where a right is asserted that could trump a state’s right.  S.Ct. has no jurisdiction to determine whether or not a state court has properly interpreted state law.

A.  When the state S.Ct. cites to both state and federal stuff.  Then S.Ct. can get involved?  Is the state court interpreting their own, or Federal Constitution?  What to do about hybrids that commingle.  Answer comes in Michigan v. Long.
1.  When a state Supreme Court cites to both, the S.Ct. will presume that they are doing Federal Law unless there is a clear statement that they intend only to do state law.  

2.  Federalism issue seems upside down here; when they act ambiguously, the Feds assume that they are not dealing with state stuff, but rather federal stuff.  Renquist, O’Connor, etc. seem to be backwards, since they usually don’t presume Federal jurisdiction.  Ideological cross-dressing at its most dramatic.  Made sense to them because:  The concern is phantom Federal rights.  If the US Supreme Court feels that a state court might have been misled, then they wish to reverse that before the case is given force of law.  If it is immunized from review, then there could be the enforcement of Federal rights that aren’t there, and that were only created by state courts.  

3.  Only recently have state high Courts given interpretation to State constitutions.  Sources:  Bob Williams has a casebook.  Another state Constitution book is a hornbook Jennifer Friesen.  State High Courts are the unreviewable sources of the meaning of the Constitutions.

4.  Ratchet-theory:  States can give more rights under their constitution, but not less.  It would be screwy to conclude that state constitutions can’t give more rights.  where the state text differs from the Federal text, it makes sense that they would step in and give more rights.

a.  States also have this ability where the wording is exactly the same.  It means more here than in the US Constitution.

b.  Other state constitutional elements.  Some state have privacy provisions.  Amendments are easier that are amendments to the Federal Constitution.  Punishment provisions.  

c.  What do these provisions do the tiers established under Federal Constitution?

d.  Due process:  Giving more rights under that to limit tort reform, etc.

e.  Education:  Some states expressly give a right to education, even “thorough and efficient.”  NJ.  ND: Free from sectarian control.  

f.  State Court and Constitutions can be used to create new substantive law where they disagree with the U.S. Supreme Court.

g.  Some courts even argue that state constitutional law should be exhausted before turning to the Federal Const.

h.  They are hemmed in at the lower limit by the U.S. Constitution.   Also, there is a political cost since they are not Art. III judges.  

4.  Michigan v. Long:  Plain statement rule with regard to a state court’s use of state Constitution.  The State Supreme Court has to say that it is using independent  and adequate state grounds to decide an issue.   There will be a presumption that the state court is using the federal Constitution unless it clearly states otherwise.
